SENATE BILL REPORT
SB 5304

Asof March 10, 2021

Title: An act relating to providing reentry services to persons releasing from state and local
institutions.

Brief Description: Providing reentry services to persons releasing from state and local
institutions.

Sponsors: Senators Wilson, C., Dhingra, Darneille, Das, Frockt, Hasegawa, Holy, Lovelett,
Nguyen, Rivers and Wellman.

Brief History:
Committee Activity: Human Services, Reentry & Rehabilitation: 1/28/21.

Brief Summary of Bill

» Expands the Medicaid suspension policy to confinement settings where
the use of federa Medicaid funds is prohibited, including correctional
institutions, state hospitals, and other treatment facilities.

* Requires full reinstatement of Medicaid benefits at the moment of a
person's release from confinement, and allows the Health Care Authority
(HCA) to reinstate medical assistance prior to the day of release as long
as no federal funds are expended for an unauthorized purpose.

* Requires HCA to apply for a Medicaid waiver to allow the state to
provide services to confined persons up to 30 days prior to the person's
release or discharge to the community.

» Renames the Offender Reentry Community Safety Program the Reentry
Community Services (RCS) Program, and makes changes to the
program.

 Directs HCA to convene a Reentry Services Work Group and directs the
Washington State Institute of Public Policy to update its previous
evaluations of the RCS program.

This analysis was prepared by non-partisan legislative staff for the use of legidative
membersin their deliberations. Thisanalysisis not part of the legislation nor does it
constitute a statement of legidative intent.
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» Alters the definition of county of origin and the process for approving a
residence location outside the person's county of origin.

SENATE COMMITTEE ON HUMAN SERVICES, REENTRY & REHABILITATION

Staff: Kelsey-anne Fung (786-7479)

Background: Suspension of Medicaid Benefits. The Health Care Authority (HCA)
provides medical care services to eligible low-income state residents and their families,
primarily through the Medicaid program. The State Medicaid Plan is an agreement between
the state and the federal government controlling expenditures of Medicaid funds. Federal
standards for the Medicaid program exclude payments for care or services for any person
who is an inmate of a public institution, except for certain inpatient services at a hospital.
Historically, HCA maintained a policy of allowing Medicaid status to remain unchanged for
up to 30 days while in confinement, after which point the person's Medicaid enrollment

would be terminated.

Federal Medicaid standards also prohibit payment for care or services for individuals who
are patients at an institution for mental diseases. An ingtitution for mental diseases is a
hospital, nursing facility, or other institution of more than 16 beds primarily engaged in

providing diagnosis, trestment, or care of persons with mental diseases.

Pursuant to 2016 legislation, HCA must now suspend, rather than terminate, medical
assistance for persons who have been incarcerated or committed to a state hospital,
regardless of the person's release date. Additionally, a person who has been incarcerated or
committed to a state hospital must be able to apply for medical assistance in suspense status

while incarcerated or committed.

Medicaid Waivers. Section 1115 of the Social Security Act gives the Secretary of Health
and Human Services authority to grant waivers from certain Medicaid requirements to allow
states to demonstrate innovative approaches in their Medicaid programs. The purpose of
section 1115 demonstration projects is to demonstrate and evaluate policy approaches such
as expanding eligibility, providing services not typically covered, and using innovative

service delivery systems.

In 2018, Congress enacted the SUPPORT for Patients and Communities Act, which
addressed transition services provided to persons who are soon-to-be released from public
ingtitutions such as prisons or jails. The law contains a provision requiring the Secretary of
Health and Human Services to issue a State Medicaid Director letter providing guidance on
how states may apply for a Section 1115 Medicaid waiver allowing them to provide
Medicaid services to otherwise eligible persons who are within 30 days of expected release

from incarceration.
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Offender Reentry Community Safety Program. The Offender Reentry Community Safety
Program (ORCS) was established in 1999 to promote public safety through provision of
intensive services to persons at Department of Corrections (DOC) who have a mental
disorder and are reasonably believed to be dangerous to themselves or others. In
determining a person's dangerousness, DOC must consider behavior known to DOC and
factors, based on research, linked to an increased risk for dangerousness of offenders with
mental illnesses, and must consider the person's substance use disorder or abuse. Prior to
release of a qualifying person, ateam consisting of representatives of DOC, HCA, and other
agencies and entities as necessary, must develop a plan for delivery of treatment and
support services to the person upon release. In appropriate cases, a person may be
evaluated in an evaluation and treatment facility for civil commitment under the Involuntary
Treatment Act following release.

ORCS participants may receive services for up to five years following release, and services
may include coordination of mental heath services, assistance with unfunded medical
expenses, obtaining substance use disorder treatment, housing, employment services,
educational or vocational training, independent living skills, parenting education, anger
management services, and any other services the case manager finds necessary.

Trueblood-Funded Diversion Programs. In Trueblood v. the Department of Social and
Health Services (2015), afederal district court found the State of Washington was violating
the congtitutional rights of in-jail defendants awaiting competency evaluation and
restoration services. Asaresult, the Department of Social and Health Services was ordered
to provide in-jail competency evaluations within 14 days of a court order and inpatient
competency evaluation and restoration services within seven days of a court order. The
court found the state in contempt for continued noncompliance in 2017, and subsequently
assessed over $83 million in fines before the state reached a settlement in December 2018.

As part of the settlement, contempt funds must be used to fund programs aimed at diverting
class members from the criminal justice system.

Summary of Bill: Medicaid Suspension Policy. When HCA receives information a person
enrolled in medical assistance is confined in a setting in which federal financial
participation is not allowed by the state's agreements with the federal government, HCA
must suspend rather than terminate medical assistance benefits for these persons, including
those who are incarcerated in a correctional institution or committed to a state hospital or
other treatment facility. A person who is not currently enrolled in medical assistance must
be allowed to apply for medical assistance in suspense status during confinement, and the
ability to apply may not depend upon knowledge of the release or discharge date of the
person.

The definition of correctional institution is expanded to include juvenile detention centers
and facilities operated by the Department of Children, Y outh, and Families.
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Reinstatement of Medical Assistance Coverage. When persons enrolled in medical
assistance prior to confinement, or persons who enroll in medical assistance in suspense
status during confinement, are released from confinement, their medical assistance coverage
must be fully reinstated at the moment of a person's release. HCA may reinstate medical
assistance coverage prior to the person's release as long as no federal funds are expended for
any purpose not authorized by the state's agreement with the federal government.

DCYF is added to the list of agencies and organizations HCA must collaborate with to
establish procedures to coordinate prompt reinstatement of medical assistance eligibility and
speedy €eligibility determinations when persons are released from confinement. The
procedures must address assurance that notification of the person's release date, current
location, and other appropriate information is provided to the person's managed care
organization at least 30 days before the person’s scheduled release from confinement, or as
soon as practicable thereafter.

Medicaid Waiver. To create continuity of care and provide reentry services, HCA must
apply for a waiver to alow the state to provide Medicaid services to persons who are
confined in a state correctional institution, state hospital, or other treatment facility up to 30
days prior to the person's release or discharge to the community. HCA must consult with
the Reentry Services Work Group under the bill to optimize the chances of the waiver
application's success, and must inform the Governor and relevant committees of the
L egislature when the application is submitted and provide appropriate progress updates.

Reentry Community Services Program. The Offender Reentry Community Safety Program
is renamed as the Reentry Community Services (RCS) Program. Terminology under the
RCS program is changed to refer to "persons’ instead of "offenders,” and services are
directed to persons who are "reasonably believed to present a danger to themselves or others
if released to the community without supportive services," rather than persons who are
"reasonably believed to be dangerous." The objectives of the program are expanded to
include successful reentry and recovery. Reentry community service providers are added to
the team that must develop a plan for delivery of treatment and support services upon the
person's release. Peer services is added to the list of services that may be provided to
program participants. Program participants under consideration for civil commitment
following release may be released to, or required to appear at, a secure withdrawal
management and stabilization facility, in addition to an evaluation and treatment facility.

Additionally, HCA must require managed care organizations and behaviora heath
administrative services organizations to assure sufficient contractors exist to provide
services through the RCS program for eligible clientsin every regional service area.

Reentry Services Work Group. HCA must convene a Reentry Services Work Group (work
group) to consider ways to improve reentry services for persons with an identified
behavioral health services need. The work group must:

» advise HCA on its Medicaid waiver application;
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» consider the value of expanding, replicating, or adapting the essential elements of the
RCS program to benefit new populations such as other incarcerated persons at DOC,
state hospital patients committed under criminal insanity laws, involuntary treatment
patients, persons in juvenile rehabilitation, persons confined in jails, and other
populations recommended by the work group;

 consider whether modifications should be made to the RCS program;

* identify potential costs and savings for the state and local governments that could be
realized by expanding or replicating the RCS program or other evidence-supported
reentry programs,

 consider the sustainability of reentry or diversion services provided by pilot programs
funded by contempt finesin Trueblood vs. DSHS,

» recommend a means of funding expanded reentry services, and

» consider incorporating peer servicesinto the RCS program.

The work group must provide, to the Governor and appropriate committees of the
Legidlature, a progress report by December 1, 2021, and a final report by December 1,
2022.

Washington State Institute for Public Policy Evaluation. The Washington State Institute for
Public Policy (WSIPP) must update its evaluation of the RCS program and broaden its cost-
benefit analysis to include impacts on the use of public services and other factors. WSIPP
must collaborate with the Reentry Services Work Group to determine research parameters
and help the work group answer additional research questions such as the potentia costs,
benefit, and risks of expanding or replicating the RCS program and modifications to the
RCS program most likely to be advantageous based on specified factors. Certain agencies
listed in the bill must cooperate with WSIPP to facilitate data access necessary to complete
the evaluation. WSIPP must provide to the Governor and relevant committees of the
Legidlature a preliminary report by December 1, 2021, and a final report by November 1,
2022.

Department of Corrections County of Origin. References to "offender” are changed to
"persons.” The definition of county of origin is changed from the county of the person's
first felony conviction to county of the person's residence at the time of the person's first
felony conviction. If a person meets the definition of a homeless person or the person's
residence is unknown, the county of origin is the county of the person's first felony
conviction.

The presumption is changed for determining county of origin for persons being discharged
to community custody. DOC may approve a residence location that is not in the person's
county of origin if DOC determines the residence location would be appropriate based on
any court-ordered condition of the person's sentence, victim safety concerns, and factors
that increase opportunities for successful reentry and long-term support including, but not
limited to, location of family and other sponsoring person or organizations that will support
the person, availability of appropriate programming or treatment, and access to housing,
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employment, and prosocia influences on the person in the community.

Appropriation: None.

Fiscal Note: Requested on January 20, 2021.

Creates Committee/Commission/Task Forcethat includes L egislative members: Yes.

Effective Date: Ninety days after adjournment of session in which bill is passed.
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