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Brief Description: Concerning commercial solicitation.

Sponsors. Representatives Leavitt, Mosbrucker, Eslick, Pollet, Griffey and Y oung.

Brief Summary of Bill

* Modifiesthe civil remedies available for certain violations of state laws
related to commercia electronic mail (e-mail) messages, commercial
electronic text messages, and commercial solicitation via automatic
dialing and announcing devices.

» Expands the definitions of commercial e-mail message, commercial
electronic text message, and commercia solicitation to include
communications that facilitate a sale or lease of property, goods, or
Sservices.

» Clarifiesthat atext message or voice communication sent to atelephone
number with a Washington state area code is presumed to be received by
aresident within Washington state.

» Expands the definition of automatic dialing and announcing device to
include additional telemarketing technologies and methods.

* Requires consent to receive certain commercial electronic text messages
and commercial solicitation via automatic dialing and announcing
devices to be made in writing.

Hearing Date: 1/12/22

Staff: Corey Patton (786-7388).

This analysis was prepared by non-partisan legislative staff for the use of legidative
membersin their deliberations. Thisanalysisis not part of the legislation nor does it
constitute a statement of legidative intent.
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Background:

Commercial electronic mail messages (e-mails) and text messages.

"Commercial electronic mail messages' and "commercial electronic text messages’ are e-mail
and text messages sent for the purpose of promoting real property, goods, or servicesfor sale or
lease, subject to certain statutory exceptions. State law regulates (a) commercia e-mail
messages that originate from a computer located in Washington or are sent to an e-mail address
that the sender knows, or has reason to know, is held by a Washington resident, and (b)
commercial electronic text messages that are sent to a telephone number assigned to a
Washington resident for cellular telephone or pager service that is equipped for the transmission
of text message.

A person may not transmit, conspire with another to transmit, or assist in the transmission of a
commercial e-mail that (a) uses athird party's internet domain name without permission, or
otherwise misrepresents or obscures any information in identifying the point of origin or the
transmission path of the commercial e-mail; or (b) contains false or misleading information in
the subject line. A person may not solicit, request, or take any action to induce another to
provide personally identifying information by means of aweb page or e-mail, or use of the
Internet to represent oneself, either directly or by implication, to be another person, without
permission.

A person conducting business in Washington may not transmit or assist in the transmission of a
commercial electronic text message to a telephone number assigned to a Washington resident
unless (a) the sender is offering cellular telephone or pager service to an existing subscriber, and
the text message is sent at no cost to the subscriber; or (b) the recipient of the text messageis a
subscriber who has clearly and affirmatively consented in advance to receive the text message.

Damages to the recipient of acommercial e-mail or text message sent in violation of these
provisions are $500 dollars for each violation, or actual damages, whichever is greater. Damages
to an interactive computer service provider resulting from aviolation of these provisions are
$1,000 for each violation, or actual damages, whichever is greater.

A private right of action is provided for specific violations of the provision prohibiting soliciting,
requesting, or inducing another to provide personally identifying information. Damagesto an
injured plaintiff are $500 per violation, or actual damages, whichever is greater. However, if the
plaintiff is engaged in the business of providing Internet access service to the public, an owner of
aweb page, or trademark owner, damages are $5,000 per violation, or actual damages,
whichever is greater. The court may also award costs and reasonable attorneys feesto a
prevailing party.

Automatic dialing and commercial solicitation.

An "automatic dialing and announcing device" is a device which automatically dials telephone
numbers and plays a recorded message once a connection ismade. "Commercial solicitation” is
the unsolicited initiation of atelephone conversation for the purpose of encouraging a person to
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purchase property, goods, or services.

A person may not use an automatic dialing and announcing device for purposes of commercial
solicitation intended to be received by telephone customers within Washington state. Damages
to the recipient of commercial solicitations made using an automatic dialing and announcing
device are presumed to be $500.

Summary of Bill:

Commercial e-mails and text messages.
The definitions of "commercial e-mail messages' and "commercial electronic text messages' are

modified to include e-mail and text messages sent for the purpose of facilitating the sale or lease
of real property, goods, or servicesfor sale or lease. Electronic text messages include text
messages sent to any cellular phone, mobile phone, smart phone, tablet, pager, or similar device
equipped with short message service (SMS), rich communication service (RCS), or any similar

capability.

A person may not solicit, request, or take any action to induce another to provide personally
identifying information, money, goods, or services, by means of aweb page, e-mail, electronic
text message, phone call, or use of the Internet or any telecommunication service to represent
oneself, either directly or by implication, to be another person, without the authority or approval
of such other person.

A person may not transmit or assist in the transmission of acommercial el ectronic text message
to a person within Washington state unless (a) the sender is offering telecommunications service
to the recipient who is the sender's existing subscriber, and the text message is sent at no cost to
the subscriber; or (b) the recipient of the text message has clearly and affirmatively consented in
writing in advance to receive the text message from the sender. A text message sent to a
telephone number with a Washington state area code shall be presumed to be received by a
person within Washington state.

Damages to the recipient of acommercial e-mail or text message sent in violation of these
provisions are increased to $1,000 dollars for each violation, or actual damages, whichever is
greater. Damagesto an interactive computer service provider resulting from aviolation of these
provisions are increased to $2,000 for each violation, or actual damages, whichever is greater.

The private right of action provided for specific violations of the prohibition against soliciting,
requesting, or inducing another to provide personally identifying information is expanded to
apply to violations of the provisions regulating commercial e-mail and text messages. Damages
to an injured plaintiff are increased to $1,000 per violation, or actual damages, whichever is
greater. The court shall also award costs and reasonable attorneys' fees to a prevailing plaintiff.

Automatic dialing and commercial solicitation.
The definition of "automatic dialing and announcing device" is modified to include any device or
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system of devicesthat is used for the purpose of automatically selecting or dialing telephone
numbers and transmitting a voice communication, whether alive voice, artificial voice, or
prerecorded message. The definition of "commercial solicitation” is modified to include voice
communication for the purpose of facilitating a person to purchase property, goods, or services,
or to provide personally identifying information, and does not include a voice communication to
a person who has clearly and affirmatively consented in writing in advance to receive the voice
communication.

A person may not transmit or assist in the transmission of acommercial solicitation to a person
within Washington state, or any Washington resident whose tel ephone number is on the National
Do Not Call Registry maintained by the federal government, using an automatic dialing and
announcing device. A transmission made to a telephone number with a Washington state area
code shall be presumed to be received by aresident within Washington state. A private right of
action is created for violations of this provision. Damagesto an injured plaintiff are increased to
$1,000 per violation, or actual damages, whichever is greater.

Appropriation: None.
Fiscal Note: Not requested.

Effective Date: The hill takes effect 90 days after adjournment of the session in which the bill is
passed.
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