FINAL BILL REPORT
ESB 5334

C238L19
Synopsis as Enacted

Brief Description: Concerning the Washington uniform common interest ownership act.

Sponsors: Senators Pedersen, Padden, Mullet, Fortunato, Carlyle, Rivers, Kuderer, Dhingra,
Palumbo, Frockt, Wellman, Salomon, Saldaiia, Keiser, O'Ban, Billig, Holy and Darneille.

Senate Committee on Law & Justice
House Committee on Civil Rights & Judiciary

Background: In 2018, the Legislature adopted the Washington Uniform Common Interest
Ownership Act (WUCIOA). Generally, WUCIOA applies to all residential common interest
communities (CICs) created after the effective date of the WUCIOA. A CIC includes
condominiums, cooperatives, leasehold CICs, miscellaneous communities, and plat
communities.

A CIC created before the effective date may elect to amend its declaration to provide that
WUCIOA applies. Two sections, one governing adoption of budgets, assessments, and
special assessments and another providing a process for an existing CIC to elect to come
under the WUCIOA, apply to all CICs, whether created before or after the effective date, and
regardless of election. A variety of laws apply to entities created before the effective date of
WUCIOA, including the Washington Condominium Act (WCA) which applies specifically to
condominiums.

Condominium Liability. The WCA, adopted in 1989, created implied warranties on the
quality of construction for condominiums. Those implied warranties were unchanged in
WUCIOA. The implied warranties provide that condominium construction must be:

e free from defective materials;

* in accordance with sound engineering and construction standards;

* constructed in a workmanlike manner; and

* in compliance with all laws then applicable to such improvements.

In a proceeding for an alleged breach, the plaintiff must show the alleged breach has
adversely affected or will adversely affect the performance of that portion of the unit or
common elements alleged to be in breach. An adverse affect must be more than technical
and must be significant to a reasonable person. To establish an adverse affect, the person
alleging breach must prove that the breach renders the unit or common element uninhabitable
or unfit for its intended purpose.

This analysis was prepared by non-partisan legislative staff for the use of legislative
members in their deliberations. This analysis is not a part of the legislation nor does it
constitute a statement of legislative intent.
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Proof of breach is not proof of damages. Damages awarded for a breach of warranty are the
reasonable cost of repairs. However, if it is established the cost of repairs is clearly
disproportionate to the loss in market value caused by the breach, damages are limited to the
loss in market value.

A proceeding for breach must be commenced within four years after the cause of action
accrues. Regardless of the purchaser's lack of knowledge of the breach, the cause of action
accrues:
* asto a unit, on the date the purchaser first enters into possession of the unit; and
* as to any common element, the latest of: (1) the date the first unit was conveyed to a
bona fide purchaser; (2) the date the common element was completed; or (3) the date
the common element was added to the condominium.

Officer and Board Member Liability. Officers and board members of an association must
exercise the degree of care and loyalty to the association required of an officer or director of
an organized corporation and are subject to the same conflict of interest rules that apply to
directors and officers of nonprofit corporations and mutual corporations.

Summary: Condominium Liability. The implied warranties for the construction of a
condominium are modified. The requirement that the unit, common elements, and
improvements be constructed in compliance with all laws then applicable to such
improvements is removed. Instead, the building must be constructed in accordance with
applicable building codes, generally accepted in the state of Washington at the time of
construction.

To establish an alleged breach of warranty has an adverse affect on performance, the
purchaser must prove the alleged breach:
¢ is more than technical;
* is significant to a reasonable person; and
* has caused or will cause physical damage to the unit or common elements; has
materially impaired the performance of mechanical, electrical, plumbing, elevator, or
similar building equipment; or presents an actual unreasonable safety risk to the
occupants of the condominium.

Officer and Board Member Liability. Officers and board members of a condominium are
entitled to the same immunities from liability available to officers and directors of a nonprofit
corporation or mutual corporation.

Technical Corrections. Language is added to address CIC developments where the
circumstances may be unclear whether WCA or WUCIOA applies when:

* a CIC was formed prior to the effective date of WUCIOA, a CIC formed after the
effective date may be added onto the preexisting CIC if the original declaration
expressly provides for the addition and subjects the addition to the declaration of the
preexisting CIC; and

* the law in effect at the time a public offering statement was delivered continues to
apply to that public offering statement, regardless if the public offering statement
addresses construction after the effective date of WUCIOA.
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To assist users in knowing which law applies, a declaration of a CIC must include a
statement on the first page as to whether the CIC is subject to WUCIOA.

The sale of a cooperative condominium unit is exempt from the requirement that all liens of a
declarant or developer be released when the unit is subject to a lien securing indebtedness
that represents a common expense liability for which the purchaser expressly agrees in
writing to be responsible.

Typographical errors, statutory references, and inadvertent omissions are corrected. Items
corrected include:

* the identifying number of each unit is required to be included on the map of a CIC
that accompanies the declaration;

* the maximum time period for setting a meeting date to ratify a borrowing decision of
the association is changed from 60 days to 50 days to be consistent with other
meeting time periods; and

* in addition to outstanding assessments, a lender must also pay the association's legal
fees before the association will subordinate its lien to the lender.

Statutory provisions in other parts of the code referencing the WCA are corrected to also
reference WUCIOA. References to associations which now might be ambiguous are clarified
to specify the type of association it is referring to. Conforming provisions are added to
chapters 64.32—Horizontal Properties Regime Act, 64.34—Condominium Act, and 64.38—
Homeowners' Association Act—RCW to set forth the sections found in WUCIOA that are
made applicable to common interest communities created before July 1, 2018.

Votes on Final Passage:

Senate 49 0
House 93 0 (House amended)
Senate 47 0  (Senate concurred)

Effective: July 28,2019
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