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Synopsis as Enacted

Brief Description: Concerning Washington's business corporation act.

Sponsors: Senate Committee on Law & Justice (originally sponsored by Senators Pedersen and
Padden; by request of Washington State Bar Association).

Senate Committee on Law & Justice
House Committee on Civil Rights & Judiciary

Background: Shareholders' Preemptive Rights to Acquire Unissued Stock Shares. State law
provides preemptive rights for shareholders of a Washington corporation to acquire
proportional amounts of the corporation's unissued shares when the board of directors
decides to issue them. The corporation's articles of incorporation may provide otherwise, and
shareholders may waive their preemptive rights. According to the Washington State Bar
Association (WSBA) Corporate Act Revision Committee (CARC), Washington's law differs
in this regard from the current Model Business Corporations Act (MBCA) and the business
corporation laws in over 40 states.

Cumulative Voting by Shareholders During Director Elections. State law currently entitles
corporate shareholders to cumulate votes in director elections unless prohibited by the
articles of incorporation. Cumulative voting allows shareholders to multiply the number of
votes they are entitled to cast by the number of directors for whom they are entitled to vote.
The shareholders may then cast all the votes for a single candidate or distribute the votes
among two or more candidates. According to the WSBA CARC, Washington's law in this
regard differs from the current MBCA and the business corporations laws in over 30 states.

Shareholder Approval of Disposition of Corporate Assets Inside and Outside the Regular
Course of Business. A corporation's board of directors may dispose of all, or substantially
all, of its property and assets in the regular course of business unless the articles of
incorporation require shareholder approval.  Shareholders must approve transactions
involving the sale or other disposition of all, or substantially all, of a corporation's property
and assets when the disposition is outside the regular course of business. The law does not
define what constitutes disposition of all or substantially all of a corporation's property and
assets. According to the WSBA CARC, the current law largely reflects the 1984 version of
the MBCA.

This analysis was prepared by non-partisan legislative staff for the use of legislative
members in their deliberations. This analysis is not a part of the legislation nor does it
constitute a statement of legislative intent.
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The current version of the MBCA requires shareholder approval for disposition of property
and assets outside the regular course of business if the disposition would leave the
corporation without a significant continuing business activity. Chapter 12 of the revised
MBCA contains criteria for determining whether a corporation retains a significant
continuing business activity. According to the WSBA CARC, 13 states follow the revised
MBCA's criteria, although several states have adopted it with changes.

Summary: A shareholder of a corporation formed on or after January 1, 2020, does not have
a preemptive right to acquire a corporation's unissued shares unless the articles of
incorporation provide for preemptive rights. For earlier-formed corporations, a shareholder
has preemptive rights, but may waive their rights to acquire unissued shares.

A shareholder of a corporation formed on or after January 1, 2020, is not entitled to cumulate
votes in a director election unless the articles of incorporation provide for cumulative voting.
For earlier-formed corporations, a shareholder is entitled to cumulate votes in a director
election. For authorized cumulative voting to occur, the meeting notice must clearly state
that cumulative voting at the meeting is authorized; or a shareholder with the right to
cumulate votes must notify the corporation no less than 72-hours before the meeting that they
intend to cumulate votes. If one shareholder gives this notice, the other shareholders in the
voting group may cumulate their votes without giving further notice.

When a corporation sells or otherwise disposes of corporate property and assets outside the
regular course of business, the shareholders must approve the disposition if the result would
leave the corporation without a significant continuing business activity. A significant
continuing business activity exists if the remaining activity represents:
* 25 percent of the total assets at the end of the most recently completed fiscal year; and
* cither 25 percent of income from continuing operations for that fiscal year, or 25
percent of revenues from continuing operations for that fiscal year.

Votes on Final Passage:

Senate 45 0
House 98 0

Effective: July 28,2019

Senate Bill Report -2- SSB 5003



