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Brief Description: Providing timely competency evaluations and restoration services to persons
suffering from behavioral health disorders within the framework of the forensic mental health
care system consistent with the requirements agreed to in the Trueblood settlement
agreement.

Sponsors: Representatives Jinkins, [rwin, Goodman, Tharinger, Kilduff, Cody, Frame,
Bergquist, Doglio, Reeves and Leavitt; by request of Office of the Governor.

Brief Summary of Bill

* Creates the role of the forensic navigator.
* Expands on the offenses eligible for law enforcement diversion authority.

* Authorizes courts to consider outpatient competency restoration options for
nonfelony offenses and certain felony offenses.

* Limits nonfelony competency restoration to instances where a prosecuting attorney
proves the existence of a compelling state interest for restoration.

Hearing Date: 2/8/19
Staff: Ingrid Lewis (786-7289).
Background:

Competency to Stand Trial.

A person is incompetent to stand trial in a criminal case if he or she lacks the capacity to
understand the nature of the proceedings or is unable to assist in their own defense. A court may
require a competency evaluation of a defendant whenever the issue of competency is raised. A
person who is incompetent may not be tried, convicted, or sentenced for a criminal offense as
long as the incompetency continues.

This analysis was prepared by non-partisan legislative staff for the use of legislative
members in their deliberations. This analysis is not a part of the legislation nor does it
constitute a statement of legislative intent.
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If a person is found incompetent to stand trial, the court must stay the proceedings and,
depending on the charged offense, either order a period of treatment for restoration of
competency or dismiss the charges without prejudice.

Maximum time limits for the provision of competency services were established in 2015, and
include a 14-day limit for the completion of an in-jail competency evaluation and a 14-day limit
to extend an offer of admission to a state hospital for a defendant to receive inpatient competency
evaluation or restoration services.

In Trueblood v. the Department of Social and Health Services (2015), a federal district court
found that the State of Washington was violating the constitutional rights of in-jail defendants
awaiting competency evaluation and restoration services. As a result, the Department of Social
and Health Services (DSHS) was ordered to provide in-jail competency evaluations within 14
days of a court order and inpatient competency evaluation and restoration services within seven
days of a court order. The court found the state in contempt for continued noncompliance in
2017, and subsequently assessed over $83 million in fines before the state reached a settlement in
December 2018. The settlement requires the state to take numerous actions to meet the
timeframes set forth by the court, as well as reduce the number of people ordered to receive
competency services. The settlement will be implemented in three phases in different parts of
the state. Phase one includes Pierce County, southwest Washington, and Spokane. Phase two
includes King County. Phase three will be determined based on implementation outcomes of the
first two phases.

Competency Restoration.

A defendant determined to be incompetent to stand trial who is charged with a serious nonfelony
or felony crime may be committed for competency restoration treatment. A court ordering
competency restoration is required to commit the defendant to a DSHS or DSHS-approved
facility or provider. Competency restoration treatment generally occurs on an inpatient basis at
either Western or Eastern State Hospital or one of two DSHS competency restoration residential
treatment facilities.

Felony Restoration. 1f a defendant charged with a felony is found not competent, the court may
order restoration treatment for up to 90 days, except if the defendant's highest charge is a class C
felony or a nonviolent class B felony, the maximum time for the first restoration period is 45
days. A second period of restoration treatment for up to 90 days may be ordered if necessary and
reasonably likely to restore competency. Under limited circumstances the court may order a
third period of restoration treatment for up to six months.

Nonfelony Restoration. If a defendant is charged with a serious nonfelony offense as defined in
statute and is found not competent, the court has several options if restoration is likely. The court
may: (1) commit the defendant to a DSHS or DSHS-approved facility or provider for nonfelony
competency restoration; (2) place the defendant on conditional release; or (3) order a
combination of the two. The period for nonfelony competency restoration is 14 days plus any
unused time from the evaluation period. A defendant may not be held for more than 29 days for
a nonfelony charge. If a nonfelony defendant remains incompetent to stand trial after restoration
treatment, the court must dismiss the charges without prejudice and may detain the defendant to
an evaluation and treatment facility for an evaluation under the Involuntary Treatment Act (ITA)
or refer the defendant for evaluation by a designated crisis responder (DCR).
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Defendants charged with a nonserious nonfelony offense are not eligible for competency
restoration, but may be detained to an evaluation and treatment facility for an evaluation under
the ITA or referred for evaluation by a DCR.

Law Enforcement Diversion.

When a police officer has reasonable cause to believe that a person has committed a nonserious
nonfelony crime, and the person is known to the behavioral health system, the officer is
authorized to: (1) release the person upon agreement to voluntary outpatient treatment; (2) divert
the person to a crisis stabilization unit or triage facility, or (3) refer the person to a mental health
professional for an evaluation under the ITA.

In determining whether to refer a person to behavioral health treatment or arrest, the officer is
required to refer to mutually agreed upon standards developed by the local prosecuting authority
in coordination with law enforcement.

Classification of Criminal Offenses.
Crimes are classified as misdemeanors, gross misdemeanors, or felonies.

A nonfelony is a misdemeanor or gross misdemeanor. A nonfelony is a nonserious offense when
it is not a serious traffic offense, crime against persons, domestic violence offense, or harassment
offense.

Felonies may be class A, class B, or class C. All class A felonies and some class B felonies are
classified as violent offenses. Certain felonies are classified as sex offenses.

Summary of Bill:

Forensic Navigator.

The role of the forensic navigator is established. Subject to available resources, a court may
appoint an impartial forensic navigator to assist defendants who have been referred for
competency evaluation or restoration treatment navigate the legal and behavioral health systems.

Forensic navigators are authorized to investigate and collect information relevant to the
defendant's behavioral health history and the criminal matter through both document review and
in-person interviews with the defendant. Forensic navigators provide the court with nonclinical
recommendations regarding treatment and restoration options and monitor court orders for
compliance. A state or local agency, school, health care provider, or law enforcement entity is
required to provide a forensic navigator access to a defendant's record without the consent of the
defendant.

Law Enforcement Diversion.
The offenses eligible for law enforcement diversion are expanded to include class C felonies and
class B felonies that are not classified as a violent offense or a sex offense.

Upon referral to a mental health professional for evaluation under the Involuntary Treatment Act
(ITA), a person may be detained under the ITA in an evaluation and treatment facility, emergency
department, or other appropriate facility.
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Locally adopted referral standards must address the circumstances in which referrals are
permissible, and the prosecuting authority must provide the defense bar and disability
community an opportunity to comment prior to adoption.

Felony Restoration.

A court is authorized to commit a person to outpatient competency restoration if there is an
appropriate program available. The court will set and enforce appropriate conditions of release.
If a court revokes an outpatient competency restoration order and subsequently orders the
defendant into inpatient competency restoration treatment, the inpatient period must only be for
the remaining time on the order minus the time absent from the program, plus any additional
time as authorized in statute.

Misdemeanor Restoration.

A court must dismiss a serious nonfelony charge without prejudice following 24 hours' notice to
parties, unless the prosecutor requests a hearing for a competency restoration order. The court
must order a defendant to competency restoration if the prosecuting attorney proves by a
preponderance of the evidence a compelling state interest in ordering misdemeanor restoration.
The court may consider the defendant's prior criminal history, prior history in treatment, prior
history of violence, the nature of the pending charges, and the likelihood of the defendant
regaining competency. If the prosecutor meets the burden, the court may order either inpatient or
outpatient competency restoration. The court will set and enforce appropriate conditions of
release. Outpatient restoration treatment periods must only be for the remaining time period
authorized in the original court order.

Appropriation: None.
Fiscal Note: Requested on January 23, 2019.

Effective Date: The bill takes effect 90 days after adjournment of the session in which the bill is
passed.
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