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Title: An act relating to agritourism.

Brief Description: Concerning agritourism.

Sponsors: Senate Committee on Agriculture, Water, Trade & Economic Development
(originally sponsored by Senators Warnick, Chase, Walsh, Brown, Becker, Short and Bailey).

Brief Summary of Engrossed Substitute Bill

* Establishes that an agritourism professional is not liable for unintentional injury, loss,
damage, or death resulting exclusively from the inherent risks of an agritourism
activity, with certain exceptions.

* Requires every agritourism professional to post a specified warning notice at the site
of an agritourism activity and to include the warning notice in written contracts.

Hearing Date: 3/22/17

Staff: Audrey Frey (786-7289).

Background:

Tort Duty Generally.

A tort is an act or omission that gives rise to injury or harm for which liability can be imposed.

The boundaries of tort law are defined by common law and state statutory law. Torts fall into
three general categories: intentional torts, negligent torts, and strict liability torts.

Intentional torts are acts or omissions that a person knew or should have known would result in
injury or harm to another person, such as intentionally hitting a person, spreading lies about a
person, or deliberately destroying a person's belongings.

Negligent torts occur when injury or harm results from a person's failure to exercise ordinary
care, such as by doing something that a reasonably careful person would not do under the same
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or similar circumstances, or failing to do something that a reasonably careful person would have
done under the same or similar circumstances—for example, causing a traffic accident by failing
to follow traffic rules. (With respect to adults, ordinary care means the care a reasonably careful
person would exercise under the same or similar circumstances. With respect to children,
ordinary care means the same care that a reasonably careful child of the same age, intelligence,
maturity, training, and experience would exercise under the same or similar circumstances.)

Strict liability torts occur when a particular result or harm manifests from a specific type of
activity or situation, regardless of the degree of care that a person exercises. For example,
liability for harm that results from making and selling defective products and liability for harm
that results from abnormally dangerous activities are types of strict liability torts.

Premise Liability Law. Under Washington premise liability law, which is a subset of tort law, the
liability of an owner or occupier of premises generally depends on the status of the entrant—i.e.
whether the entrant is a trespasser, licensee or social guest, or invitee. If the entrant is a child,
different liability rules generally apply.

With respect to trespassers, an owner or occupier of premises owes a duty not to commit willful
or wanton misconduct. A trespasser is a person who enters or remains upon the premises of
another without permission or invitation, express or implied.

With respect to licensees or social guests, an owner or occupier of land owes a duty of ordinary
care in connection with dangerous conditions of the premises of which the owner or occupier has
knowledge or should have knowledge and of which the licensee or social guest cannot be
expected to have knowledge. This duty includes a duty to warn the licensee or social guest of
such dangerous conditions. A licensee is a person who goes upon the premises of another, with
the permission or tolerance of the owner or occupier, but either without any invitation, express or
implied, or for some purpose not connected with a business interest or business benefit to the
owner or occupier. A social guest is a person who goes upon the premises of another, with an
invitation, express or implied, but for a purpose not connected with any business interest or
business benefit to the owner or occupier.

With respect to invitees, an owner or occupier of premises generally owes a duty to use ordinary
care to keep the premises in a reasonably safe condition. This includes an affirmative duty to
inspect the premises and discover dangerous conditions, followed by any repair, safeguards, or
warnings as may be reasonably necessary for the invitee's protection under the circumstances.
Invitees include both business visitors and public invitees. (A business visitor is a person who is
invited to enter or remain on land for a purpose that is directly or indirectly connected with
business dealings with the possessor of the land. A public invitee is a person who is invited to
enter or remain on land as a member of the public for a purpose for which the land is held open
to the public.)

Statutorily Created Immunities.
A variety of statutes create exceptions to general tort law by providing immunity to certain

persons under certain circumstances, for example:

* Recreational Use Immunity Statute. Originally enacted in 1967, the Recreational Use
Immunity Statute creates an exception to Washington premise liability law, encouraging
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landowners to make land and water areas available to the public for recreational purposes
by limiting landowner liability. Landowners and certain other persons who allow
members of the public to use their land or water areas for a broad range of recreational
activities without charging a fee are not liable for unintentional injuries to recreational
users, with certain exceptions.

* Limitations on Liability for Equine Activities. Originally enacted in 1989, the Equine
Activities Immunity Statute provides that an equine activity sponsor or equine
professional is not liable for injury or death of a participant engaged in an equine activity,
with certain exceptions.

Summary of Bill:

Immunity Provided to Agritourism Professionals.

A statutory framework providing agritourism professionals with immunity from certain types of
tort liability is created:

* An agritourism professional is not liable for injury, loss, damage, or death of a participant
resulting exclusively from any of the inherent risks of agritourism activities.

* No participant or participant's representative may pursue an action or recover from an
agritourism professional for injury, loss, damage, or death of the participant resulting
exclusively from any of the inherent risks of agritourism activities.

* In any action for damages against an agritourism professional related to an agritourism
activity, the agritourism professional must plead the affirmative defense of assumption of
the risk of agritourism activity by the participant.

Exceptions. The liability protection offered to agritourism professionals is not absolute. Nothing
prevents or limits the liability of an agritourism professional if the agritourism professional does
any of the following:

* commits an act or omission that is grossly negligent or constitutes willful or wanton
disregard for the safety of the participant and that act or omission proximately causes
injury, damage, or death to the participant;

* has actual knowledge or reasonably should have known of an existing dangerous
condition on the land, facilities, or equipment used in the activity or the dangerous
propensity of a particular animal used in such an activity and does not make the danger
known to the participant and the danger proximately causes injury, damage, or death to
the participant;

* permits minor participants to use facilities or engage in agritourism activities that are not
reasonably appropriate for their age;

* knowingly permits participants to use facilities or engage in agritourism activities while
under the influence of alcohol or drugs; or

* fails to warn participants as required by the specified warning notice.

Any limitation on legal liability provided to an agritourism professional is in addition to any
other limitations on legal liability otherwise provided by law.

Warning Notice Required.
Every agritourism professional must post and maintain signs that contain the specified warning

notice.
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Posting Requirements. Every agritourism professional must comply with the following
requirements regarding posting and maintaining warning notice signs:
* The sign must be placed in a clearly visible location at the entrance to the agritourism
location and at the site of the agritourism activity.
* The warning notice must consist of a sign in black letters, with each letter to be a
minimum of one inch in height.

Warning Notice Required in Written Contracts. Every written contract entered into by an
agritourism professional for the providing of professional services, instruction, or the rental of
equipment to a participant, whether or not the contract involves agritourism activities on or off
the location or at the site of the agritourism activity, must contain the warning notice in clearly
readable print.

Liability for Failure to Comply with the Warning Notice Requirements. An agritourism
professional who fails to comply with the warning notice requirements is prohibited from
invoking the privilege of immunity. Failure to comply with the warning notice requirements
may be introduced as evidence in any claim for damages.

Definitions.
Agritourism Activity. "Agritourism activity" means any activity carried out on a farm or ranch
whose primary business activity is agriculture or ranching and that allows members of the
general public, for recreational, entertainment, or educational purposes, to view or enjoy rural
activities including, but not limited to:

* farming, ranching;

* historic, cultural, and on-site educational programs;

* recreational farming programs that may include on-site hospitality services;

* guided and self-guided tours;

* bed and breakfast accommodations;

* petting zoos, farm festivals, corn mazes, hayrides;

* harvest-your-own operations;

* barn parties;

* horseback riding, fishing, and camping.

Agritourism Professional. "Agritourism professional" means any person in the business of
providing one or more agritourism activities, whether or not for compensation.

Inherent Risks of Agritourism Activity. "Inherent risks of agritourism activity" means:
(1) those dangers or conditions that are an integral part of an agritourism activity including
certain hazards, such as:

* surface and subsurface conditions;

* natural conditions of land, vegetation, waters;

* the behavior of wild or domestic animals; and

* ordinary dangers of structures or equipment ordinarily used in farming and ranching

operations.

(2) the potential of a participant to act in a negligent manner that may contribute to injury to the
participant or others (unless the participant acting in a negligent manner is a minor or is under
the influence of alcohol or drugs), including:
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* failing to follow instructions given by the agritourism professional; or
* failing to exercise reasonable caution while engaging in the agritourism activity.

Participant. "Participant" means any person, other than the agritourism professional, who
engages in an agritourism activity. "Person" means an individual, fiduciary, firm, association,
partnership, limited liability company, corporation, unit of government, or any other group acting
as a unit.

Appropriation: None.

Fiscal Note: Not requested.

Effective Date: The bill takes effect 90 days after adjournment of the session in which the bill is
passed.
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