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Brief Description: Implementing family and medical leave insurance.

Sponsors: Representatives Robinson, Doglio, Senn, Reeves, Gregerson, Frame, Lytton, Kagi,
Stonier, Tarleton, Jinkins, Ortiz-Self, Ormsby, Macri, Riccelli, Tharinger, Appleton, Stanford,
Peterson, McBride, Kloba, Kirby, Dolan, Hudgins, Wylie, Slatter, Santos, Pollet, Farrell,
Bergquist, Goodman and Sells.

Brief Summary of Bill

* Provides benefits for individuals on leave for a family member's or the individual's
own serious health condition or for a military exigency, in addition to leave for a
child's birth or placement.

* Provides 26 weeks of leave for birth or placement of a child, a family member's
serious health condition, or a military exigency, beginning October 1, 2019, plus
beginning October 1, 2020, 12 weeks of leave for an individual's own serious health
condition.

* Establishes eligibility as 340 hours in the individual's qualifying year, rather than 680
hours.

* Bases benefits on the individual's wages rather than a flat amount.

¢ Specifies a premium of 0.255 percent of wages beginning on July 1, 2018, and then
0.51 percent of wages beginning on January 1, 2020 with subsequent annual
adjustments, and allows employers to deduct one-half of premiums from employee
wages.

Hearing Date: 1/19/17
Staff: Joan Elgee (786-7106).

Background:

This analysis was prepared by non-partisan legislative staff for the use of legislative
members in their deliberations. This analysis is not a part of the legislation nor does it
constitute a statement of legislative intent.
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Unpaid Family and Medical Leave.

Federal Law.

Federal and state laws grant certain employees the right to unpaid family and medical leave. The
federal Family and Medical Leave Act (FMLA) allows eligible employees to take up to 12 weeks
of job-protected leave in a 12-month period for the birth or placement of an adopted or foster
child, or the serious health condition of the employee or the employee's family member. Eligible
employees may also take leave because of a qualifying exigency arising out of the spouse, child,
or parent of the employee being on active military duty or impending active duty status.
Qualifying exigencies are defined by rule of the United States Department of Labor. Generally,
the FMLA applies to employees who work for a private employer with 50 or more employees or
for a public employer, and meet employment duration requirements.

State Law.

The state Family Leave Act (FLA) is very similar to the FMLA but does not include military
exigency leave. The state Military Family Leave Act allows certain employees to take 15 days of
job-protected leave when the employee's spouse is notified of an impending call to active duty or
when the spouse is on leave from active duty. Under the FLLA, a "serious health condition" is an
illness, injury, impairment, or physical or mental condition that involves inpatient care at
specified facilities, or continuing treatment by a health care provider. A number of types of
incapacity qualify as "continuing treatment by a health care provider," including an incapacity
lasting more than three consecutive days that involves treatment by a health care provider. Some
conditions are specified not to be serious health conditions.

Paid Leave.

Under Initiative 1433, passed by the voters in 2016, employees will be eligible for paid sick
leave beginning on January 1, 2018. Paid sick leave accrues at the rate of one hour of leave for
every 40 hours worked. Paid sick leave may be used for the employee’s or a family member’s
injury, illness, or health condition, or need for preventative care. In addition, employees may use
paid sick leave for absences due to closure of the employee’s work site or their child’s school or
place of care due to a public health issue. Employers must pay employees using paid sick leave
at their regular rate of pay or the minimum wage, whichever is greater.

A framework for a state family leave insurance program was enacted in 2007. Under 2013
legislation, benefits are to begin when the Legislature has specifically appropriated funding and
enacted an implementation date.

The framework provides for benefits of $250 per week for up to five weeks for individuals on
leave for the birth or the placement of a child for adoption. To receive benefits, an individual
must have worked 680 hours during either the first four of the last five calendar quarters or the
last four calendar quarters completed (the "qualifying year"). Most employers are covered. An
employer not mandatorily covered or a self-employed person may elect coverage.

Job protection applies to individuals who have worked at least 12 months for an employer with

more than 25 employees and for at least 1,250 hours over the previous 12 months with the
employer.
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Paid family leave must be taken concurrently with leave under the FMLA or the FLA.
Procedural and administrative matters are addressed, including outreach, overpayments, and

appeals. Retaliation for exercising rights is prohibited. A report to the Legislature is required,
and a Family Leave Insurance Account created.

Unemployment Insurance Charging.

Most employers pay contributions (payroll taxes) to finance unemployment benefits. An
employer's tax rate is experience rated so that the rate is determined, in part, by the benefits paid
to its employees and charged to the employer. An employer may request relief from charging
under specified circumstances. These charges are pooled and shared among all employers.
Summary of Bill:

The family and medical leave insurance program (FMLI) is implemented and modified.

Purposes of Leave.

Benefits are payable when an individual is unable to work because the individual is on leave for
a family member's or the individuals' own serious health condition, in addition to birth or
placement of a child. Leave may also be taken for a military exigency.

A "child" is a biological, adopted, or foster child; a stepchild; a legal ward; or a child of a person
standing in loco parentis, in addition to a biological or adopted child. A "family member" is the
individual's child, spouse, parent, grandparent, grandchild, or sibling, or any person related by
blood or affinity whose close association with the individual is the equivalent of a family
relationship. "Parent" includes in-laws and a person who stood in loco parentis when the
individual or his or her spouse was a child.

"Serious health condition" has the same meaning as in the FLA. A "military exigency" is defined
by reference to the FMLA and implementing rules. Military exigency leave may be taken by a
"family member" as defined for purposes of the FMLI.

Amount of Benefit.

The benefit amount is changed from a flat rate to a percentage of the individual's average weekly
wage (AWW) during the two highest earning quarters of the individual's qualifying year:
* Ifthe individual's AWW is 50 percent or less of the state average weekly wage ($1082 for
2015), the benefit is 90 percent of the individual's AWW.
* [fthe individual's AWW is more than 50 percent of the state AWW, the benefit is 90
percent of the individual's AWW up to 50 percent of the state AWW, and 50 percent of
the individual's AWW that is greater than the state AWW.

The maximum benefit amount is $1000 and is adjusted annually to 90 percent of the state AWW.

Duration of Benetfit.

House Bill Analysis -3- HB 1116



The maximum duration of benefits is 26 weeks for a child's birth or placement, a family
member's serious health condition, and military exigency leave. In addition, benefits are payable
for 12 weeks for the individual's serious health condition. The number of weeks of leave apply
to an application year, which is the 12 month period beginning with the birth or placement of a
child, or the application for benefits for the other types of leave. For serious health conditions,
no benefits are payable for a seven day waiting period.

Eligibility.

All employers, including public employers, are covered for purposes of benefits. The hours of
work to be eligible for benefits is changed from 680 to 340 hours during the qualifying year. To
receive benefits, an individual must:

* file an application for benefits;

* consent to the disclosure of certain information;

* notify the employer;

* provide his or her social security number; and

* meet certain documentation requirements regarding leave for a serious health condition

or military exigency.

An individual does not need to be working at the time of application.

Benefits are payable beginning October 1, 2019, except benefits for an individual's serious health
condition are payable beginning October 1, 2020.

Elective coverage is available for independent contractors as well as self-employed persons
beginning January 1, 2019. The election becomes effective when the person establishes 340

hours after electing coverage. Provisions are set forth for cancelling elective coverage.

Other Benefit Provisions.

The job protection provision is modified to apply to employers with eight or more employees
and employees who were employed by that employer for at least six months.

An employer must maintain any health plan coverage during any period in which an individual
receives benefits.

An employer may require an individual receiving benefits to take the leave concurrently with
leave under other laws. An employer may not require an individual to exhaust other wage
replacement benefits before receiving family and medical leave insurance benefits.

An individual entitled to job protection under another law is entitled to the protections of the
most favorable law. The provisions do not diminish an employer's obligation to comply with a
collective bargaining agreement or employer policy that provides greater protection or benefits.
An employer may enter a collective bargaining agreement or adopt a policy to coordinate
existing benefits with leave and wage replacement benefits.

Claims are made weekly and an individual may submit weekly claims on an intermittent basis.
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Premiums.

Premiums are assessed at 0.255 percent of wages paid within the state beginning on July 1, 2018,
and 0.51 percent of wages beginning January 1, 2020. An employer may deduct up to one half
the premium from employee wages. Premiums are deposited into the renamed Family and
Medical Leave Insurance Account (account). Beginning in 2021, the premium is based on the
account balance ratio. The ratio is determined by dividing the balance in the account by total
wages. The premium amounts are specified in intervals from 0.1 percent to 0.6 percent of an
individuals' wages, depending on the ratio. If the ratio falls below 0.05 percent, employers are
charged a solvency surcharge of least 0.10 percent and no more than 0.6 percent.

Unemployment Compensation Charge Relief.

Employers may request relief of unemployment benefit charges that result from paying
unemployment benefits to a temporary replacement employee who worked for the employer for
40 weeks or less and who was laid off due to the return of an employee who was receiving
family and medical leave benefits.

Implementation and Administration.

The Employment Security Department (ESD) pays benefits, collects premiums, defines wages
by rule for purposes of independent contractors and self-employed individuals, and otherwise
administers provisions related to benefits and premiums. The Department of Labor and
Industries (L&I) enforces the job protection provisions. Employer record keeping requirements
are established.

The ESD must adopt government efficiencies to include, to the extent feasible, combined
reporting and payment with a single return of unemployment contributions and FMLI.

Other.

The annual reporting requirement to the Legislature is expanded to include demographic
information on program participants and other items.

Additional outreach information is specified. Appeal provisions are modified to, among other
things, provide that an administrative law judge's proposed decision and order is subject to

judicial review, instead of the Director of the ESD's review.

A provision allowing an employer employing spouses to require leave not be taken concurrently
is repealed.

Appropriation: None.
Fiscal Note: Requested on January 11, 2017.

Effective Date: The bill takes effect 90 days after adjournment of the session in which the bill is
passed.
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