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5048-S. E AMVH MURI FRAS 782

ESSB 5048 - H AMD TO H AMD (H-2540.1/17) 346

By Representative Muri
NOT ADOPTED 03/ 30/ 2017

On page 113, after line 3, insert the following:

"(33) During the 2017-19 fiscal biennium, a discip lining authority
identified in RCW 18.130.040 may not take adverse | icensing action
against a health care professional based solely on the standards
articulated in the state supreme court's 2016 rulin g in Volk wv.
DeMeer | eer, unless the disciplining authority determines that t he
professional failed to provide a warning when there was an actual
threat of physical violence that posed a serious or imminent threat to
the health or safety of a reasonably identifiable p erson or persons.”

On page 251, after line 9, insert the following:

"NEW SECTION. Sec. 756. FOR THE DEPARTMENT OF ENTERPRI SE
SERVI CES OFFI CE OF RI SK MANAGEMENT- - VOLK LI ABI LI TY AND | NDEMNI FI CATI ON
General Fund--State Appropriation (FY 2018) . ... . $5,00,000
General Fund--State Appropriation (FY 2019) . ... . $5,00,000

TOTAL APPROPRIATION  ............. $10 ,000,000

(1) The legislature finds that there is an import ant state
interest in promoting provision of behavioral healt h care services in
a variety of practice settings. The legislature fu rther finds that
the 2016 decision of the state supreme court in Vol k v. DeMeerl eer
will impair access to these services due to broader tort liability for
behavioral health care professionals who provide ca re in an outpatient
setting, the consequent impact on these professiona Is' ability to
secure insurance, and the resulting increased costs that will be borne
by consumers and taxpayers. To mitigate these effec ts on access to
behavioral health care, the legislature establishes the behavioral
health care professionals indemnity pool. In addit ion, Vol k  may
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create new tort liability for the state, and ultima
through the state's employment of, contracts with,
behavioral health care professionals. This requir
to account for these risks in the state's self-insu
program.

(2) Of the amounts provided in this section, $4,5
general fund--state appropriation for fiscal year 2
of the general fund--state appropriation for fiscal
provided solely for expenditure into the behavioral
professionals indemnity pool account for purposes o
this section.

(3) (@) The behavioral health care professionals i
account is created in the custody of the state trea
director of the office of risk management of the de
enterprise services or the director's designee may
expenditures from the account. An appropriation is
expenditures.

(b) If a final judgment is entered against a behav
care professional, and if the director determines t
portion of the judgment is based on the standards e
for a special relationship and failure to warn fore
an outpatient setting, then the director may author
from the behavioral health care professionals indem
wholly or partially indemnify the professional. If
determines that the judgment is partially based on

on other legal bases, then the director may provide
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(4) Of the amounts provided in this section, $500,
general fund--state appropriation for fiscal year 2
the general fund--state appropriation are provided
expenditure into the state self-insurance liability
funding is provided to account for future state lia

Vol k standard for behavioral health care professionals e

contracted, or licensed by the state.

(5) For purposes of this section, "behavioral heal
professional” means:

(a) An adviser or counselor certified under chapte

(b) A chemical dependency professional licensed un
18.205 RCW;

(c) A marriage and family therapist licensed under
RCW;

(d) A mental health counselor licensed under chapt

(e) A physician licensed under chapter 18.71 RCW
certified in psychiatry;

(H An osteopathic physician licensed under chapte
is board-certified in psychiatry;

(g0 An advanced registered nurse practitioner lice
chapter 18.79 RCW who is board certified in advance
psychiatric and mental health nursing;

(h) An physician assistant licensed under chapter
working with a supervising psychiatrist;

() An osteopathic physician assistant licensed un
18.57A RCW working with a supervising psychiatrist;

() A psychologist licensed under chapter 18.83 RC

(k) An advanced social worker or independent clini
worker licensed under chapter 18.225 RCW; and

() A social worker associate—advanced or social w
independent clinical licensed under chapter 18.225

Renumber remaining sections consecutively and corr

references accordingly.
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Correct the title.

EFFECT: Appropriations and provisos are added re lated to the
2016 ruling of the state Supreme Court in Vol k v. DeMeerleer. Volk
held that mental health professionals who have a sp ecial
relationship with a patient in an outpatient settin g have a duty to
act consistently with the standards of the mental h ealth profession

to protect the foreseeable victims of the patient.

Departnent of Heal t h: During the 2017-19 fiscal biennium, health

professions disciplinary authorities may not take a dverse action
against a health professional solely for failure to warn based on
the Vol k standard. However, this restriction does not apply if the
professional failed to provide a warning when there was an actual
threat of physical violence that posed a serious or imminent threat
to the health or safety of a reasonably identifiabl e person or
persons.

Speci al Appropriations
* Fi ndi ngs. Legislative findings are made regarding the Vol k
decision and its effect on access to behavioral hea Ith care.

 Behavioral Health Care Professionals |Indemity Account
(I ndemity Account). $9 million GFS is appropriated into the

new non-appropriated Indemnity Account. The Direct or of the
Office of Risk Management within the state Departme nt of
Enterprise Services may make expenditures from the Indemnity
Account to wholly or partially indemnify behavioral health
professionals for judgments arising from liability under the
Vol k standard. However, the Director may not provide
indemnification from the Indemnity Account if the p rofessional
failed to provide a warning when there was an actua | threat of
physical violence that posed a serious or imminent threat to
the health or safety of a reasonably identifiable p erson or
persons.

Sel f-Insurance Liability Account (SILA). $1 millionis appropriated

into the SILA, which is the non-appropriated accoun t that the Office

of Risk Management uses to pay tort claims against the state. The

legislature declares that the funding is provided t 0 address future

state tort liability arising from the Vol k ruling.

FISCAL IMPACT:
Increases General Fund - State by $10,000,000.

~-- END ---
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