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1116-S AMH MANW ELGE 122 

    

SHB 1116 - H AMD  250 
By Representative Manweller  

NOT CONSIDERED 01/05/2018 

 Strike everything after the enacting clause and in sert the 

following:  

" Sec. 1.  RCW 49.78.010 and 2006 c 59 s 1 are each amended to 

read as follows: 

The legislature finds that the demands of the workp lace and of 

families need to be balanced to promote family stab ility and 

economic security. Workplace leave policies are des irable to 

accommodate changes in the workforce such as rising  numbers of dual-

career couples, working single parents, and an agin g population. In 

addition, given the mobility of American society, m any people no 

longer have available community or family support n etworks and 

therefore need additional flexibility in the workpl ace. The 

legislature declares it to be in the public interes t to provide 

reasonable family leave and paid family leave for m edical reasons, 

for the birth or placement of a child for adoption or foster care 

with the employee, ((and)) for the care of a family  member who has a 

serious health condition, and for a qualifying exig ency under the 

federal family and medical leave act. 

Sec. 2.  RCW 49.78.020 and 2009 c 521 s 135 are each amend ed to 

read as follows: 

Unless the context clearly requires otherwise, the definitions 

in this section apply throughout this chapter. 

(1) "A day of family leave" means any day which the  employee 

uses for family leave and for which the employee ha s not received 

his or her regular remuneration. 
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(2) "Child" means a biological, adopted, or foster child, a 

stepchild, a legal ward, a child of either partner in a state 

registered domestic partnership, or a child of a pe rson standing in 

loco parentis((, who is: (a) Under eighteen years o f age; or (b) 

eighteen years of age or older and incapable of sel f-care because of 

a mental or physical disability)). 

(((2))) (3) "Commissioner" means the commissioner o f the 

department or the commissioner's designee. 

(4) "Department" means the employment security depa rtment ((of 

labor and industries)). 

(((3) "Director" means the director of the departme nt. 

(4)(a))) (5)(a) "Employee" means ((a person who has  been 

employed: (i) For at least twelve months by the emp loyer with 

respect to whom leave is requested under RCW 49.78. 220; and (ii) for 

at least one thousand two hundred fifty hours of se rvice with the 

employer during the previous twelve-month period. 

(b) "Employee" does not mean a person who is employ ed at a 

worksite at which the employer as defined in (a) of  this subsection 

employs less than fifty employees if the total numb er of employees 

employed by that employer within seventy-five miles  of that worksite 

is less than fifty)) an individual, working in the state, who is in 

the employment of: (i) A covered employer for twent y-six or more 

consecutive weeks, working a schedule that is usual  for the trade or 

employer; or (ii) a covered employer for one hundre d seventy-five 

days or more in the previous twelve-month period, w orking a schedule 

that is less than the trade's or employer's usual w orkweek. 

(b) Where the context so dictates, the term "employ ee" may also 

include an employer for those employers who are eli gible for the 

family leave benefits specified in this chapter. 

(c) "Employee" does not include employees of the Un ited States 

of America. 

(6) "Employee's average weekly wage" means one-thir teenth of the 

total wages paid to an individual in the high quart er. For purposes 

of this computation, the high quarter is that quart er in which the 
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individual's total wages were highest among the fir st four of the 

last five completed calendar quarters immediately b efore the quarter 

in which occurs the week with respect to which the computation is 

made. 

(((5))) (7)(a) "Employer" means: (((a) Any person, firm, 

corporation, partnership, business trust, legal rep resentative, or 

other business entity which engages in any business , industry, 

profession, or activity in this state and includes any unit of local 

government including, but not limited to, a county,  city, town, 

municipal corporation, quasi-municipal corporation,  or political 

subdivision, which employs fifty or more employees for each working 

day during each of twenty or more calendar workweek s in the current 

or preceding calendar year)) (i) Any individual or type of 

organization, including any partnership, associatio n, trust, estate, 

joint stock company, insurance company, limited lia bility company, 

or corporation, whether domestic or foreign, or the  receiver, 

trustee in bankruptcy, trustee, or the legal repres entative of a 

deceased person, having any person in employment or , having become 

an employer, has not ceased to be an employer as pr ovided in this 

title; (((b))) (ii) the state, state institutions, and state 

agencies; and (((c))) (iii) any unit of local gover nment including, 

but not limited to, a county, city, town, municipal  corporation, 

quasi-municipal corporation, or political subdivisi on. 

(((6))) (b) "Employer" does not include the United States of 

America. 

(8) "Employment" means personal service, of whateve r nature, 

unlimited by the relationship of master and servant  as known to the 

common law or any other legal relationship, includi ng service in 

interstate commerce, performed for wages or under a ny contract 

calling for the performance of personal services, w ritten or oral, 

express or implied. "Employment" does not include s elf-employed 

individuals. 

(9) "Employment benefits" means all benefits provid ed or made 

available to employees by an employer, including gr oup life 
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insurance, health insurance, disability insurance, sick leave, 

annual leave, educational benefits, and pensions ex cept benefits 

that are provided by a practice or written policy o f an employer or 

through an employee benefit plan as defined in 29 U .S.C. Sec. 

1002(3). 

(((7))) (10) "Family leave" means any leave taken b y an employee 

from work: 

(a) Made necessary by the employee's own serious he alth 

condition; 

(b) To participate in providing care, including phy sical or 

psychological care, for a family member of the empl oyee made 

necessary by a serious health condition of the fami ly member; 

(c) To bond with the employee's child during the fi rst twelve 

months after the child's birth, or the first twelve  months after the 

placement of the child for adoption or foster care with the 

employee; or 

(d) Because of any qualifying exigency as permitted  under the 

family and medical leave act, 29 U.S.C. Sec. 2612(a )(1)(e) and 29 

C.F.R. Sec. 825.126(a)(1) through (8), as they exis ted on the 

effective date of this section. 

(11) "Family member" means a child, parent, grandpa rent, 

grandchild, spouse, or state registered domestic pa rtner of an 

employee. 

(((8))) (12) "Grandchild" means a child of the empl oyee's child. 

(13) "Grandparent" means a parent of the employee's  parent. 

(14) "Health care provider" means: (a) A person lic ensed as a 

physician under chapter 18.71 RCW or an osteopathic  physician and 

surgeon under chapter 18.57 RCW; (b) a person licen sed as an 

advanced registered nurse practitioner under chapte r 18.79 RCW; or 

(c) any other person determined by the ((director))  commissioner to 

be capable of providing health care services. 

(((9))) (15) "Intermittent leave" is leave taken in  separate 

blocks of time due to a single qualifying reason. 
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(((10) "Leave for a family member's serious health condition" 

means leave as described in RCW 49.78.220(1)(c). 

(11) "Leave for the birth or placement of a child" means leave 

as described in RCW 49.78.220(1) (a) or (b). 

(12) "Leave for the employee's serious health condi tion" means 

leave as described in RCW 49.78.220(1)(d). 

(13))) (16) "Parent" means the biological, foster, or adoptive 

parent ((of an employee)), a parent-in-law, a step parent, a legal 

guardian, or an individual who stood in loco parent is to an employee 

when the employee was a child. 

(((14))) (17) "Period of incapacity" means an inabi lity to work, 

attend school, or perform other regular daily activ ities because of 

((the)) a serious health condition, treatment of th at condition or 

recovery from it, or subsequent treatment in connec tion with such 

inpatient care. 

(((15))) (18) "Premium" or "premiums" means the pay ments 

required by section 8 of this act and paid to the d epartment for 

deposit in the family leave insurance account under  section 37 of 

this act. 

(19) "Reduced leave schedule" means a leave schedul e that 

reduces the usual number of ((hours)) days per work week((, or hours 

per workday,)) of an employee. 

(((16))) (20)(a) "Serious health condition" means a n illness, 

injury, impairment, or physical or mental condition  that involves: 

(i) Inpatient care in a hospital, hospice, or resid ential 

medical care facility, including any period of inca pacity; or 

(ii) Continuing treatment by a health care provider . A serious 

health condition involving continuing treatment by a health care 

provider includes any one or more of the following:  

(A) A period of incapacity of more than three conse cutive 

calendar days, and any subsequent treatment or peri od of incapacity 

relating to the same condition, that also involves:  

(I) Treatment two or more times by a health care pr ovider, by a 

nurse or physician's assistant under direct supervi sion of a health 



 

1116-S AMH MANW ELGE 122 Official Print - 6 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

care provider, or by a provider of health care serv ices under orders 

of, or on referral by, a health care provider; or 

(II) Treatment by a health care provider on at leas t one 

occasion which results in a regimen of continuing t reatment under 

the supervision of the health care provider; 

(B) Any period of incapacity due to pregnancy, or f or prenatal 

care; 

(C) Any period of incapacity or treatment for such incapacity 

due to a chronic serious health condition. A chroni c serious health 

condition is one which: 

(I) Requires periodic visits for treatment by a hea lth care 

provider, or by a nurse or physician's assistant un der direct 

supervision of a health care provider; 

(II) Continues over an extended period of time, inc luding 

recurring episodes of a single underlying condition ; and 

(III) May cause episodic rather than a continuing p eriod of 

incapacity; 

(D) A period of incapacity which is permanent or lo ng-term due 

to a condition for which treatment may not be effec tive. The 

employee or family member must be under the continu ing supervision 

of, but need not be receiving active treatment by, a health care 

provider; or 

(E) Any period of absence to receive multiple treat ments, 

including any period of recovery from the treatment s, by a health 

care provider or by a provider of health care servi ces under orders 

of, or on referral by, a health care provider, eith er for 

restorative surgery after an accident or other inju ry, or for a 

condition that would likely result in a period of i ncapacity of more 

than three consecutive calendar days in the absence  of medical 

intervention or treatment, such as cancer, severe a rthritis, or 

kidney disease. 

(b) Treatment for purposes of (a) of this subsectio n includes, 

but is not limited to, examinations to determine if  a serious health 

condition exists and evaluations of the condition. Treatment does 
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not include routine physical examinations, eye exam inations, or 

dental examinations. Under (a)(ii)(A)(II) of this s ubsection, a 

regimen of continuing treatment includes, but is no t limited to, a 

course of prescription medication or therapy requir ing special 

equipment to resolve or alleviate the health condit ion. A regimen of 

continuing treatment that includes taking over-the- counter 

medications, such as aspirin, antihistamines, or sa lves, or 

bed-rest, drinking fluids, exercise, and other simi lar activities 

that can be initiated without a visit to a health c are provider, is 

not, by itself, sufficient to constitute a regimen of continuing 

treatment for purposes of this chapter. 

(c) Conditions for which cosmetic treatments are ad ministered 

are not "serious health conditions" unless inpatien t hospital care 

is required or unless complications develop. Unless  complications 

arise, the common cold, the flu, ear aches, upset s tomach, minor 

ulcers, headaches other than migraine, routine dent al or orthodontia 

problems, and periodontal disease are examples of c onditions that do 

not meet the definition of a "serious health condit ion" and do not 

qualify for leave under this chapter. Restorative d ental or plastic 

surgery after an injury or removal of cancerous gro wths are serious 

health conditions provided all the other conditions  of this section 

are met. Mental illness resulting from stress or al lergies may be 

serious health conditions provided all the other co nditions of this 

section are met. 

(d) Substance abuse may be a serious health conditi on if the 

conditions of this section are met. However, leave may only be taken 

for treatment for substance abuse by a health care provider or by a 

provider of health care services upon referral by a  health care 

provider. Absence from work because of the employee 's use of the 

substance, rather than for treatment, does not qual ify for leave 

under this chapter. 

(e) Absences attributable to incapacity under (a)(i i)(B) or (C) 

of this subsection qualify for leave under this cha pter even though 

the employee or the immediate family member does no t receive 
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treatment from a health care provider during the ab sence, and even 

if the absence does not last more than three days. 

(((17))) (21) "Spouse" means a husband or wife, as the case may 

be, or state registered domestic partner. 

(22) "State average weekly wage" means the most rec ent average 

weekly wage calculated under RCW 50.04.355 and avai lable on January 

1st of each year. 

NEW SECTION.  Sec. 3.  (1) Employees are eligible for family 

leave benefits as provided in this chapter. 

(2) An employee who has qualified for benefits unde r this 

chapter continues to be qualified to begin using th e family leave 

benefits for an additional period of ninety days af ter their 

employment with a covered employer ends. 

(3) An employee's hours worked towards the qualific ation of 

benefits and the employee's rights to receive famil y leave benefits 

are portable between employers for a period of nine ty days. 

(4) In addition, every such employee who has previo usly 

completed twenty-six or more consecutive weeks in e mployment with 

the covered employer for purposes of paid family le ave, and returns 

to work with the same employer after an agreed and specified period 

of leave of absence or vacation without pay becomes  qualified for 

benefits immediately with respect to such employmen t. 

Sec. 4.  RCW 49.78.220 and 2006 c 59 s 3 are each amended to 

read as follows: 

(1) Subject to RCW 49.78.260 (as recodified by this  act), an 

employee is entitled to a total of twelve workweeks  of family leave 

as defined in RCW 49.78.020 (as recodified by this act), or the 

maximum duration of paid family leave benefits as s et forth in 

section 6 of this act, during any twelve-month peri od ((for one or 

more of the following: 

(a) Because of the birth of a child of the employee  and in order 

to care for the child; 
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(b) Because of the placement of a child with the em ployee for 

adoption or foster care; 

(c) In order to care for a family member of the emp loyee, if the 

family member has a serious health condition; or 

(d) Because of a serious health condition that make s the 

employee unable to perform the functions of the pos ition of the 

employee)). 

(2)(a) The entitlement to leave and family leave be nefits for 

the birth or placement of a child expires at the en d of the 

twelve-month period beginning on the date of such b irth or 

placement. 

(b) The entitlement to leave and family leave benef its for a 

family member's or the individual's serious health condition, or 

leave for qualifying exigency, expires at the end o f the twelve-

month period beginning on the date of which the ind ividual filed an 

application for family leave benefits. 

NEW SECTION.  Sec. 5.  (1) An employee is not entitled to family 

leave benefits under this chapter: 

(a) For more than twelve weeks during a period of f ifty-two 

consecutive calendar weeks; 

(b) For any period during which a family leave care  recipient 

fails to submit to a physical examination as may be  required under 

RCW 49.78.270(8) (as recodified by this act); 

(c) For any absence occasioned by the willful inten tion of the 

employee to bring about injury to or the sickness o f himself or 

another, or resulting from any injury or sickness s ustained in the 

perpetration by the employee of an illegal act; 

(d) For any day of family leave during which the em ployee 

performed work for remuneration or profit; 

(e) For any day of family leave for which the emplo yee is 

entitled to receive from his or her employer, or fr om a fund to 

which the employer has contributed, remuneration in  an amount equal 

to or greater than that to which he or she would be  entitled under 
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this chapter; but any voluntary contribution or aid  which an 

employer may make to an employee or any supplementa ry benefit paid 

to an employee pursuant to the provisions of a coll ective bargaining 

agreement or from a trust fund to which contributio ns are made 

pursuant to the provisions of a collective bargaini ng agreement is 

not considered as continued remuneration or mainten ance for this 

purpose; 

(f) For any period in respect to which such employe e is subject 

to suspension or disqualification of the accumulati on of 

unemployment insurance benefit rights, or would be subject if he or 

she were eligible for such benefit rights, except f or ineligibility 

resulting from the employee's own serious medical c ondition; 

(g) For any family leave commencing before the empl oyee becomes 

qualified for benefits under this chapter; 

(h) For an employee who is not employed or is on ad ministrative 

leave from his or her employment; 

(i) For an employee during periods where the employ ee is 

collecting sick pay or paid time off from the emplo yer; or 

(j) For any day in which family leave care recipien t works at 

least part of that day for remuneration or profit f or the covered 

employer or for any other employer while working fo r remuneration or 

profit, for him or herself, or another person or en tity, during the 

same or substantially similar working hours as thos e of the covered 

employer from which family leave benefits are claim ed, except that 

occasional scheduling adjustments with respect to s econdary 

employments shall not prevent receipt of family lea ve benefits. 

(2) An employer may allow an employee who has accru ed vacation, 

sick, or other paid time off to choose whether: (a)  To take such 

leave and receive full salary; or (b) not to take s uch leave and 

receive paid family leave benefits, as provided in section 6 of this 

act. 

(3) During periods when the employee is receiving t otal 

disability payments pursuant to a claim for workers ' compensation 

benefits, except that when the employee is receivin g payments for 
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partial disability or reduced earnings under such l aws, the family 

leave benefit, when combined with the benefits unde r such laws shall 

not exceed the average weekly wage in the employmen t for which 

family leave benefits are sought. 

NEW SECTION.  Sec. 6.  (1) Family leave benefits are payable to 

a qualified employee for the first full day when fa mily leave is 

required and thereafter during the continuance of t he need for 

family leave, subject to the limitations as to maxi mum and minimum 

amounts and duration and other conditions and limit ations 

established in this chapter. Successive periods of family leave 

caused by the same or related injury or sickness ar e deemed a single 

period of family leave only if separated by less th an three months. 

(2) The weekly benefit for family leave that occurs : 

(a) On or after January 1, 2020, shall not exceed e ight weeks 

during any fifty-two week calendar period and shall  be fifty percent 

of the employee's average weekly wage but shall not  exceed fifty 

percent of the state average weekly wage; 

(b) On or after January 1, 2021, shall not exceed t en weeks 

during any fifty-two week calendar period and shall  be fifty-five 

percent of the employee's average weekly wage but s hall not exceed 

fifty-five percent of the state average weekly wage ; 

(c) On or after January 1, 2022, shall not exceed t en weeks 

during any fifty-two week calendar period and shall  be sixty percent 

of the employee's average weekly wage but shall not  exceed sixty 

percent of the state average weekly wage; and 

(d) On or after January 1st of each succeeding year , shall not 

exceed twelve weeks during any fifty-two week calen dar period and 

shall be sixty-seven percent of the employee's aver age weekly wage 

but shall not exceed sixty-seven percent of the Was hington state 

average weekly wage in effect. 

(3)(a) The commissioner has the discretion to delay  the 

increases in the family leave benefits provided in subsection 

(2)(b), (c), and (d) of this section by one or more  calendar years. 
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In determining whether to delay the increase in the  family leave 

benefit for any year, the commissioner shall consid er: 

(i) The current cost to employees of the family lea ve benefit 

and any expected change in the cost after the benef it increase; 

(ii) The impact of the benefit increase on employer s' business 

and the overall stability of the program to the ext ent that 

information is readily available; 

(iii) The impact of the benefit increase on the fin ancial 

stability of the program; and 

(iv) Any additional factors that the commissioner d eems 

relevant. 

(b) If the commissioner delays the increase in the family leave 

benefit level for one or more calendar years, the f amily leave 

benefit level that takes effect immediately followi ng the delay is 

the same benefit level that would have taken effect  but for the 

delay. 

(4) The weekly benefit for family leave that occurs  on or after 

January 1, 2020, shall not be less than one hundred  dollars per week 

except that if the employee's wages at the time of family leave are 

less than one hundred dollars per week, the employe e shall receive 

his or her full wages. 

(5) Subject to RCW 49.78.230(3) (as recodified by t his act), 

benefits may be payable to employees for paid famil y leave taken 

intermittently or for less than a full workweek. 

NEW SECTION.  Sec. 7.  (1) Benefits provided under this chapter 

shall be paid periodically and promptly, except whe n an employer 

contests a period of family leave. The department m ust send the 

first benefit payment to the employee within fourte en calendar days 

after the first properly completed weekly applicati on is received by 

the department. Subsequent payments must be sent at  least biweekly 

thereafter. If the employer contests an initial app lication for 

family leave benefits, the employer must notify the  employee and the 

department in a manner prescribed by the commission er within 
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eighteen days of filing of the employee's proof of application, as 

provided under RCW 49.78.270. Failure to timely con test an initial 

application shall constitute a waiver of objection to the family 

leave application. Any inquiry which requires the e mployee's 

response in order to continue benefits uninterrupte d or unmodified 

shall provide a reasonable time period in which to respond and 

include a clear and prominent statement of the dead line for 

responding and consequences of failing to respond. 

(2) The department must develop, in rule, a process  by which an 

employer may contest an initial application for fam ily leave 

benefits. 

NEW SECTION.  Sec. 8.  (1) Beginning January 1, 2019, and each 

year thereafter, every person in the employment of a covered 

employer and every person electing coverage under s ection 9 of this 

act must contribute to the cost of providing family  leave benefits 

under this chapter, by paying a premium calculated by multiplying 

the premium rate as set in this section by the amou nt of the 

employee's average weekly wages. 

(2)(a) On September 1, 2018, and annually thereafte r, the 

commissioner shall set the premium rate for employe e contributions 

beginning the following January 1st, using sound ac tuarial 

principles. 

(b) The commissioner must set a maximum on the amou nt of wages 

that are subject to a premium assessment under this  section that is 

equal to two times the state's average weekly wage.  

(3)(a) For calendar year 2020 and thereafter, the c ommissioner 

must calculate the family leave insurance account b alance ratio as 

of September 30th of the previous year. The commiss ioner shall 

calculate the account balance ratio by dividing the  balance of the 

family leave insurance account by total annual wage s paid to 

employees and those electing coverage pursuant to s ection 9 of this 

act. The division shall be carried to the fourth de cimal place with 

the remaining fraction disregarded, unless it amoun ts to five 
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thousandths or more, in which case the fourth decim al place shall be 

rounded to the next higher digit. 

(b) Beginning January 1, 2020, if the account balan ce ratio 

calculated in (a) of this subsection is below one-h alf percent, each 

employee and those electing coverage pursuant to se ction 9 of this 

act must also be charged a solvency surcharge at th e lowest rate 

necessary to provide revenue to pay for the adminis trative and 

benefit costs for the calendar year, as determined by the 

commissioner. The solvency surcharge shall be at le ast one-tenth 

percent and no more than six-tenths percent of the employee's 

average weekly wage. 

(4) An employer is not required to fund any portion  of the 

family leave benefits. 

(5)(a) The employer must collect from his or her em ployees the 

premiums provided under this section, through payro ll deductions and 

remit the amounts collected to the department. 

(b) In collecting employee premiums through payroll  deductions, 

the employer shall act as the agent of his or her e mployees and 

shall remit the amounts to the department as requir ed by this 

chapter. 

(c) Premiums shall be collected in the manner and a t such 

intervals as provided in this chapter and directed by the 

department. 

NEW SECTION.  Sec. 9.  (1) Any entity with employees not covered 

by this chapter or a self-employed person, includin g a sole 

proprietor, partner, or joint venturer, may elect c overage under 

this chapter for all its employees for an initial p eriod of not less 

than three years and subsequent periods of not less  than one year 

immediately following a period of coverage. The emp loyer or self-

employed person must file a notice of election in w riting with the 

department, in a manner as required by the departme nt in rule. The 

election becomes effective on the date of filing th e notice with the 

department. 
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(2) An employer or self-employed person who has ele cted coverage 

may withdraw from coverage within thirty days after  the end of each 

period of coverage, or at such other times as the c ommissioner may 

adopt by rule, by filing a notice of withdrawal in writing with the 

commissioner, such withdrawal to take effect not so oner than thirty 

days after filing the notice with the commissioner.  Within five days 

of filing written notice of the withdrawal with the  commissioner, an 

employer must provide written notice of the withdra wal to all its 

employees. 

(3) The department may cancel elective coverage if the employer 

or self-employed person fails to make required paym ents or file 

reports. The department may collect due and unpaid premiums and may 

levy an additional premium for the remainder of the  period of 

coverage. The cancellation shall be effective no la ter than thirty 

days from the date of the notice in writing advisin g the employer or 

self-employed person of the cancellation. Within fi ve days of 

receiving written notice of the cancellation from t he commissioner, 

an employer must provide written notice of the canc ellation to all 

its employees. 

(4) The department shall adopt rules for determinin g the wages 

of individuals who may elect coverage under this se ction. 

NEW SECTION.  Sec. 10.  (1) For purposes of this section, 

"public employee" means any employee of the state, any political 

subdivision of the state, a public authority or any  other 

governmental agency or instrumentality. "Public emp loyer" means the 

state, any political subdivision of the state, a pu blic authority or 

any other governmental agency or instrumentality th ereof. "Employee 

organization" means any lawful association, labor o rganization, 

union, federation, council, or brotherhood, having as its primary 

purpose the representation of employees on matters of employment 

relations. 
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(2) Public employers shall collect premiums for fam ily leave 

benefits to public employees in accordance with the  procedures and 

terms set forth in subsection (3) of this section. 

(3)(a) An employee organization may, pursuant to co llective 

bargaining, elect to participate in the family leav e benefit 

provisions in this chapter on behalf of those publi c employees it is 

either certified or recognized to represent. This s ection does not 

prohibit an agreement to elect to participate in fa mily leave 

benefits between the employee organization and any public employer. 

An employee organization that has elected to partic ipate in the 

family leave benefit provisions in this chapter may , pursuant to 

collective bargaining, terminate the election of it  as is mutually 

agreed upon between the employee organization and a ny public 

employer. 

(b) For public employees who are not represented by  an employee 

organization, the public employer may elect to part icipate in the 

family leave benefit provisions in this chapter wit hin ninety days' 

notice to such public employees. All premiums for t he benefits must 

be paid by the employees. Following the election by  a public 

employer for public employees not represented by an  employee 

organization, the public employer may terminate the  election of 

family leave benefits with twelve months' notice to  those public 

employees. 

Sec. 11.  RCW 49.78.230 and 2006 c 59 s 4 are each amended to 

read as follows: 

(1)(a) When leave is taken after the birth or place ment of a 

child for adoption or foster care, an employee may take leave 

intermittently or on a reduced leave schedule with the employer's 

agreement. The employer's agreement is not required , however, for 

leave during which the employee has a serious healt h condition in 

connection with the birth of a child or if the newb orn child has a 

serious health condition. 
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(b) Leave may be taken intermittently or on a reduc ed leave 

schedule when medically necessary for medical treat ment of a serious 

health condition by or under the supervision of a h ealth care 

provider, or for recovery from treatment or recover y from a serious 

health condition. It may also be taken to provide c are or 

psychological comfort to ((an immediate)) a family member with a 

serious health condition. 

(i) Intermittent leave may be taken for a serious h ealth 

condition that requires treatment by a health care provider 

periodically, rather than for one continuous period  of time, and may 

include leave of periods from ((an hour or more)) o ne day to several 

weeks. 

(ii) Intermittent or reduced schedule leave may be taken for 

absences where the employee or family member is inc apacitated or 

unable to perform the essential functions of the po sition because of 

a chronic serious health condition even if he or sh e does not 

receive treatment by a health care provider. 

(c) ((There is no limit on the size of an increment  of leave)) 

When an employee takes intermittent leave or leave on a reduced 

leave schedule((. However, an employer may limit le ave increments to 

the shortest period of time that the employer's pay roll system uses 

to account for absences or use of leave, provided i t is one hour or 

less)) , the leave must be in an increment of one d ay of the 

employee's regularly scheduled employment. 

(d) The taking of leave intermittently or on a redu ced leave 

schedule under this section may not result in a red uction in the 

total amount of leave to which the employee is enti tled under RCW 

49.78.220 (as recodified by this act) beyond the am ount of leave 

actually taken. 

(2) If an employee requests intermittent leave, or leave on a 

reduced leave schedule, for a family member's serio us health 

condition or the employee's serious health conditio n when the 

condition is foreseeable based on planned medical t reatment, the 

employer may require such employee to transfer temp orarily to an 
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available alternative position offered by the emplo yer for which the 

employee is qualified and that: 

(a) Has equivalent pay and benefits; and 

(b) Better accommodates recurring periods of leave than the 

regular employment position of the employee. 

(3) An employee who uses intermittent leave or leav e on a 

reduced leave schedule as provided in this section may be eligible 

to use the sick leave or other paid time off as pro vided in RCW 

49.12.270. An employee electing to use the benefits  that may be 

available under RCW 49.12.270 may not collect benef its payable under 

this chapter for the same period of time. 

Sec. 12.  RCW 49.78.250 and 2006 c 59 s 6 are each amended to 

read as follows: 

(1) If the necessity for leave for the birth or pla cement of a 

child for adoption or foster care with the employee  is foreseeable 

based on an expected birth or placement, the employ ee shall provide 

the employer with not less than thirty days' notice , before the date 

the leave is to begin, of the employee's intention to take leave for 

the birth or placement of a child, except that if t he date of the 

birth or placement requires leave to begin in less than thirty days, 

the employee shall provide such notice as is practi cable. 

(2) If the necessity for leave for a family member' s serious 

health condition or the employee's serious health c ondition is 

foreseeable based on planned medical treatment, the  employee: 

(a) Must make a reasonable effort to schedule the t reatment so 

as not to disrupt unduly the operations of the empl oyer, subject to 

the approval of the health care provider of the emp loyee or the 

health care provider of the family member, as appro priate; and 

(b) Must provide the employer with not less than th irty days' 

notice, before the date the leave is to begin, of t he employee's 

intention to take leave for a family member's serio us health 

condition or the employee's serious health conditio n, except that if 

the date of the treatment requires leave to begin i n less than 
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thirty days, the employee must provide such notice as is 

practicable. 

Sec. 13.  RCW 49.78.260 and 2006 c 59 s 7 are each amended to 

read as follows: 

((If spouses entitled to leave under this chapter a re employed 

by the same employer, the aggregate number of workw eeks of leave to 

which both may be entitled may be limited to twelve  workweeks during 

any twelve-month period, if such leave is taken: (1 ) For the birth 

or placement of a child; or (2) for a parent's seri ous health 

condition.)) A covered employer is not required to permit more than 

one employee to use the same period of family leave  to care for the 

same family member. 

Sec. 14.  RCW 49.78.270 and 2006 c 59 s 8 are each amended to 

read as follows: 

(1) ((An employer may require that a request for le ave for a 

family member's serious health condition or the emp loyee's serious 

health condition be supported)) Written notice and proof of need for 

family leave shall be furnished to the employer, by  or on behalf of 

the employee claiming the serious health condition,  by a 

certification issued by the health care provider of  the employee or 

of the family member, as appropriate. The employee must provide((, 

in a timely manner,)) a copy of the certification t o the employer 

within thirty days after commencement of the period  of leave. The 

employer must transmit the certification to the dep artment. 

(2) Certification provided under subsection (1) of this section 

is sufficient if it states: 

(a) The date on which the serious health condition commenced; 

(b) The probable duration of the condition; 

(c) The appropriate medical facts within the knowle dge of the 

health care provider regarding the condition; 

(d)(i) For purposes of leave for a family member's serious 

health condition, a statement that the employee is needed to care 
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for the family member and an estimate of the amount  of time that 

such employee is needed to care for the family memb er; and 

(ii) For purposes of leave for the employee's serio us health 

condition, a statement that the employee is unable to perform the 

functions of the position of the employee; 

(e) In the case of certification for intermittent l eave, or 

leave on a reduced leave schedule, for planned medi cal treatment, 

the dates on which the treatment is expected to be given and the 

duration of the treatment; 

(f) In the case of certification for intermittent l eave, or 

leave on a reduced leave schedule, for the employee 's serious health 

condition, a statement of the medical necessity for  the intermittent 

leave or leave on a reduced leave schedule, and the  expected 

duration of the intermittent leave or reduced leave  schedule; and 

(g) In the case of certification for intermittent l eave, or 

leave on a reduced leave schedule, for a family mem ber's serious 

health condition, a statement that the employee's i ntermittent leave 

or leave on a reduced leave schedule is necessary f or the care of 

the family member who has a serious health conditio n, or will assist 

in their recovery, and the expected duration and sc hedule of the 

intermittent leave or reduced leave schedule. 

(3) If the employer has reason to doubt the validit y of the 

certification provided under subsection (1) of this  section for 

leave for a family member's serious health conditio n or the 

employee's serious health condition, the employer m ay require, at 

the expense of the employer, that the employee obta in the opinion of 

a second health care provider designated or approve d by the employer 

concerning any information certified under subsecti on (2) of this 

section for the leave. The second health care provi der may not be 

employed on a regular basis by the employer. 

(4) If the second opinion described in subsection ( 3) of this 

section differs from the opinion in the original ce rtification 

provided under subsection (1) of this section, the employer may 

require, at the expense of the employer, that the e mployee obtain 
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the opinion of a third health care provider designa ted or approved 

jointly by the employer and the employee concerning  the information 

certified under subsection (2) of this section. The  opinion of the 

third health care provider concerning the informati on certified 

under subsection (2) of this section is considered to be final and 

is binding on the employer and the employee. 

(5) The employer or department may require that the  employee 

obtain subsequent recertifications on a reasonable basis, but not 

more often than once each week. 

(6) Failure to furnish notice or proof within the t ime and in 

the manner required does not invalidate the applica tion for family 

leave, but benefits are not required to be paid for  any period more 

than two weeks prior to the date on which the requi red notice and 

proof is furnished. If it is shown to the satisfact ion of the 

commissioner not to have been reasonably possible t o furnish such 

notice or proof and that such notice or proof was f urnished as soon 

as possible, the commissioner must pay the benefits  for the full 

period of a valid application. 

(7) Benefits are not required to be paid unless the  required 

proof is furnished within the period of family leav e that does not 

exceed the statutory maximum period permitted under  this chapter. 

(8) The commissioner may direct the family leave ca re recipient 

to submit to examination by a health care provider designated by him 

or her in any case in which the family leave benefi ts are contested. 

The department shall pay for the cost of such exami nation and pay 

the benefits for a reasonable period to allow for t he examination to 

occur and the medical results to be delivered. 

(9) Refusal of the family leave care recipient with out good 

cause to submit to any such examination shall disqu alify the 

employee from all benefits under this chapter for t he period of such 

refusal, except as to benefits already paid. The de partment must 

provide the employer with notice of the refusal wit hin a reasonable 

time. 
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(10) If benefits required to be paid under this cha pter have 

been paid to an employee, further payments for the same family leave 

are not barred solely because of failure to give no tice or to file 

proof for the period or periods for which such bene fits have been 

paid, so long as notice and proof are given for the  current period. 

NEW SECTION.  Sec. 15.  (1) The department shall establish and 

administer a family leave program and pay family le ave insurance 

benefits as specified in this chapter. 

(2) The department shall establish procedures and f orms for 

filing applications for benefits under this chapter . The department 

shall notify the employer within five business days  of an 

application being filed. 

(3) The department shall use information sharing an d integration 

technology to facilitate the disclosure of relevant  information or 

records by the department, so long as an employee c onsents to the 

disclosure as required under section 16 of this act . 

(4) Information contained in the files and records pertaining to 

an employee under this chapter are confidential and  not open to 

public inspection, other than to public employees i n the performance 

of their official duties. However, the employee or an authorized 

representative of an employee may review the record s or receive 

specific information from the records on the presen tation of the 

signed authorization of the employee. An employer o r the employer's 

duly authorized representative may review the recor ds of an employee 

employed by the employer in connection with a pendi ng application. 

At the department's discretion, other persons may r eview records 

when such persons are rendering assistance to the d epartment at any 

stage of the proceedings on any matter pertaining t o the 

administration of this chapter. 

(5) The department shall develop and implement an o utreach 

program to ensure that employees who may be qualifi ed to receive 

family leave benefits under this chapter are made a ware of these 

benefits. Outreach information shall explain, in an  easy to 
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understand format, eligibility requirements, the ap plication 

process, weekly benefit amounts, maximum benefits p ayable, notice 

and certification requirements, reinstatement and n ondiscrimination 

rights, confidentiality, and the relationship betwe en employment 

protection, leave from employment, and wage replace ment benefits 

under this chapter and other laws, collective barga ining agreements, 

and employer policies. Outreach information shall b e available in 

English and other primary languages as defined in R CW 74.04.025. 

NEW SECTION.  Sec. 16.  Family leave insurance benefits are 

payable to an employee during a period in which the  employee is 

unable to perform his or her regular or customary w ork because he or 

she is on family leave, as defined in RCW 49.78.020  (as recodified 

by this act), if the employee: 

(1) Files an application for benefits as required b y rules 

adopted by the commissioner; 

(2) Consents to the disclosure of information or re cords deemed 

private and confidential under state law. Further d isclosure of this 

information or these records is subject to section 15 of this act; 

(3) Discloses whether or not he or she owes child s upport 

obligations as defined in RCW 50.40.050; 

(4) Provides his or her social security number; 

(5) Has provided his or her employer from whom fami ly leave is 

to be taken with written notice of the employee's i ntention to take 

family leave as required in RCW 49.78.250 (as recod ified by this 

act); and 

(6) Provides a document authorizing the family memb er's or 

employee's health care provider, as applicable, to disclose the 

family member's or employee's health care informati on in the form of 

the certification required under RCW 49.78.270 (as recodified by 

this act). 

NEW SECTION.  Sec. 17.  If an employee does not have a spouse, 

the employee may designate one person for whom the employee will 
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care for if the designated person has a serious hea lth condition. An 

employer may establish a process for an employee to  make such a 

designation within thirty days of the employee's da te of hire. 

Thereafter, the employer must permit the employee t o make or change 

such a designation, as applicable, on an annual bas is. If an 

employee's employer establishes such a process, the  employee must 

make such a designation using the employer's proces s. If an 

employee's employer does not establish such a proce ss, the employee 

may make such a designation when applying for benef its. 

NEW SECTION.  Sec. 18.  If an employee discloses that he or she 

owes child support obligations under section 16 of this act and the 

department determines that the employee is qualifie d for benefits, 

the department shall notify the applicable state or  local child 

support enforcement agency and deduct and withhold an amount from 

benefits in a manner consistent with RCW 50.40.050.  

Sec. 19.  RCW 49.78.280 and 2006 c 59 s 9 are each amended to 

read as follows: 

(1)(((a))) Except as provided in (((b) of this)) su bsection (2) 

of this section, any employee who takes leave under  RCW 49.78.220 

(as recodified by this act) for the intended purpos e of the leave is 

entitled, on return from the leave: 

(((i))) (a) To be restored by the employer to the p osition of 

employment held by the employee when the leave comm enced; or 

(((ii))) (b) To be restored to an equivalent positi on with 

equivalent employment benefits, pay, and other term s and conditions 

of employment at a workplace within twenty miles of  the employee's 

workplace when leave commenced. 

(((b))) (2) The taking of leave under RCW 49.78.220  (as 

recodified by this act) may not result in the loss of any employment 

benefits accrued before the date on which the leave  commenced. 

(((c))) (3) Nothing in this section entitles any re stored 

employee to: 
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(((i))) (a) The accrual of any seniority or employm ent benefits 

during any period of leave; or 

(((ii))) (b) Any right, benefit, or position of emp loyment other 

than any right, benefit, or position to which the e mployee would 

have been entitled had the employee not taken the l eave. 

(((d))) (4) As a condition of restoration under ((( a) of this)) 

subsection (1) of this section for an employee who has taken leave 

for the employee's serious health condition, the em ployer may have a 

uniformly applied practice or policy that requires each such 

employee to receive certification from the health c are provider of 

the employee that the employee is able to resume wo rk, except that 

nothing in this subsection (((1)(d))) supersedes a valid local law 

or a collective bargaining agreement that governs t he return to work 

of such employees. 

(((e))) (5) Nothing in this ((subsection (1))) sect ion prohibits 

an employer from requiring an employee on leave to report 

periodically to the employer on the status and inte ntion of the 

employee to return to work. 

(((2) An employer may deny restoration under subsec tion (1) of 

this section to any salaried employee who is among the highest paid 

ten percent of the employees employed by the employ er within 

seventy-five miles of the facility at which the emp loyee is employed 

if: 

(a) Denial is necessary to prevent substantial and grievous 

economic injury to the operations of the employer; 

(b) The employer notifies the employee of the inten t of the 

employer to deny restoration on such basis at the t ime the employer 

determines that the injury would occur; and 

(c) The leave has commenced and the employee elects  not to 

return to employment after receiving the notice.)) 

NEW SECTION.  Sec. 20.  (1) If family leave benefits are paid 

erroneously or as a result of willful misrepresenta tion, or if an 

application or weekly claim for family leave benefi ts is rejected 
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after benefits are paid, RCW 50.20.070 applies, exc ept that appeals 

are governed by section 22 of this act, penalties a re paid into the 

family and medical leave enforcement account, and t he department 

shall seek repayment of benefits from the recipient . The department 

shall issue an overpayment assessment setting forth  the reasons for, 

and the amount of, the overpayment. 

(2) Whenever such an overpayment assessment becomes  conclusive 

and final, the department may file with the superio r court clerk of 

any county within the state a warrant in the amount  of the 

overpayment assessment plus a filing fee under RCW 36.18.012(10). 

However, the department must first give at least tw enty days' notice 

by certified mail return receipt requested, to the employee's last 

known address of the intended action. 

(a) The clerk of the county where the warrant is fi led shall 

immediately designate a superior court cause number  for the warrant. 

The clerk shall cause to be entered in the judgment  docket under the 

superior court cause number assigned to the warrant  the name of the 

person or persons mentioned in the warrant, the amo unt of the 

overpayment assessment, and the date when the warra nt was filed. 

(b) The amount of the warrant as docketed becomes a  lien upon 

the title to, and any interest in, all real and per sonal property of 

the person or persons against whom the warrant is i ssued, the same 

as a judgment in a civil case duly docketed in the office of the 

clerk. A warrant so docketed is sufficient to suppo rt the issuance 

of writs of execution and writs of garnishment in f avor of the state 

in the manner provided by law for a civil judgment.  

(c) A copy of the warrant shall be mailed to the pe rson or 

persons mentioned in the warrant by certified mail to the person's 

last known address within ten days of its filing wi th the clerk. 

NEW SECTION.  Sec. 21.  (1) In the form and at the times 

specified in this chapter and by the commissioner, an employer shall 

make reports, furnish information, and collect and remit premiums as 

required by this chapter to the department. If the employer is a 
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temporary help company that provides employees on a  temporary basis 

to its customers, the temporary help company is con sidered the 

employer for purposes of this section. However, if the temporary 

help company fails to remit the required premiums, the customer to 

whom the employees were provided is liable for payi ng the premiums. 

(2)(a) An employer must keep at his or her place of  business a 

record of employment from which the information nee ded by the 

department for purposes of this chapter may be obta ined. This record 

shall at all times be open to the inspection of the  commissioner. 

(b) Information obtained from employer records unde r this 

chapter is confidential and not open to public insp ection, other 

than to public employees in the performance of thei r official 

duties. However, an interested party shall be suppl ied with 

information from employer records to the extent nec essary for the 

proper presentation of the case in question. An emp loyer may 

authorize inspection of its records by written cons ent. 

(3) The requirements relating to the collection of family leave 

premiums are the same as the requirements relating to the assessment 

and collection of contributions under Title 50 RCW,  including but 

not limited to penalties, interest, and department lien rights and 

collection remedies. These requirements apply to: 

(a) An employer that fails under this chapter to ma ke the 

required reports, or fails to remit the full amount  of the premiums 

when due; 

(b) An employer that willfully makes a false statem ent or 

misrepresentation regarding a material fact, or wil lfully fails to 

report a material fact, to avoid making the require d reports or 

remitting the full amount of the premiums when due under this 

chapter; 

(c) A successor in the manner specified in RCW 50.2 4.210; and 

(d) An officer, member, or owner having control or supervision 

of payment and/or reporting of family leave premium s, or who is 

charged with the responsibility for the filing of r eturns, in the 

manner specified in RCW 50.24.230. 
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(4) Notwithstanding subsection (3) of this section,  appeals are 

governed by section 22 of this act. 

NEW SECTION.  Sec. 22.  (1) Except as provided under section 

23(1) of this act, a person may file a notice of ap peal from any 

determination or redetermination made by the depart ment with the 

commissioner, by mail or personally, within thirty days after the 

date on which a copy of the department's decision w as served on the 

person. Upon receipt of the notice of appeal, the c ommissioner shall 

request the assignment of an administrative law jud ge in accordance 

with chapter 34.05 RCW to conduct a hearing and iss ue a proposed 

decision and order. The hearing shall be conducted in accordance 

with chapter 34.05 RCW. 

(2) The administrative law judge's proposed decisio n and order 

shall be final and not subject to further appeal un less, within 

thirty days after the decision is served on the int erested parties, 

a party files a petition for judicial review as pro vided in chapter 

34.05 RCW. 

(3) If, upon judicial review, the final decision of  the 

department is reversed or modified, the court in it s discretion may 

award the prevailing party, other than the departme nt, reasonable 

attorneys' fees and costs. Attorneys' fees and cost s owed by the 

department, if any, are payable from the family and  medical leave 

enforcement account. 

NEW SECTION.  Sec. 23.  (1) A determination of amount of 

benefits potentially payable under this chapter is not a basis for 

appeal. However, the determination is subject to re quest by the 

employee on family leave for redetermination by the  commissioner at 

any time within one year from the date of delivery or mailing of 

such determination, or any redetermination thereof.  A 

redetermination shall be furnished to the employee in writing and 

provide the basis for appeal. 
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(2) A determination of denial of benefits becomes f inal, in the 

absence of timely appeal therefrom. The commissione r may redetermine 

such determinations at any time within one year fro m delivery or 

mailing to correct an error in identity, omission o f fact, or 

misapplication of law with respect to the facts. 

(3) A determination of allowance of benefits become s final, in 

the absence of a timely appeal therefrom. The commi ssioner may 

redetermine such allowance at any time within two y ears following 

the application year in which such allowance was ma de in order to 

recover any benefits for which recovery is provided  under this 

chapter. 

(4) A redetermination may be made at any time: (a) To conform to 

a final court decision applicable to either an init ial determination 

or a determination of denial or allowance of benefi ts; (b) in the 

event of a back pay award or settlement affecting t he allowance of 

benefits; or (c) in the case of misrepresentation o r willful failure 

to report a material fact. Written notice of any su ch 

redetermination shall be promptly given by mail or delivered to such 

interested parties as were notified of the initial determination or 

determination of denial or allowance of benefits an d any new 

interested party or parties who, pursuant to such r ule as the 

commissioner may adopt, would be an interested part y. 

NEW SECTION.  Sec. 24.  (1) Leave from employment under this 

chapter is in addition to leave from employment dur ing which 

benefits are paid or are payable under Title 51 RCW  or other 

applicable federal or state industrial insurance la ws. 

(2) In any week in which an employee is receiving b enefits under 

chapter 7.68 RCW, Title 50 or 51 RCW, or other appl icable federal or 

state crime victims' compensation, unemployment com pensation, 

industrial insurance, or disability insurance laws,  the employee is 

disqualified from receiving family leave benefits u nder this 

chapter. 
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Sec. 25.  RCW 49.78.290 and 2006 c 59 s 10 are each amended  to 

read as follows: 

In accordance with the federal family and medical l eave act, 

during any period of family leave taken under ((RCW  49.78.220)) this 

chapter, ((if the employee is not eligible for any employer 

contribution to medical or dental benefits under an  applicable 

collective bargaining agreement or employer policy during any period 

of leave, an employer shall allow the employee to c ontinue, at the 

employee's expense, medical or dental insurance cov erage, including 

any spouse and dependent coverage, in accordance wi th state or 

federal law. The premium to be paid by the employee  shall not exceed 

one hundred two percent of the applicable premium f or the leave 

period)) the employer shall maintain any existing h ealth benefits of 

the employee in force for the duration of such leav e as if the 

employee had continued to work from the date he or she commenced 

family leave until the date he or she returns to em ployment. 

NEW SECTION.  Sec. 26.  Whenever an employee of a covered 

employer who is qualified for benefits under this c hapter is absent 

from work to provide family leave for more than sev en consecutive 

days, the employer shall provide the employee with a written 

statement of the employee's rights under this chapt er in a form 

prescribed by the commissioner. The statement must be provided to 

the employee within five business days after the em ployee's seventh 

consecutive day of absence due to family leave or w ithin five 

business days after the employer has received notic e that the 

employee's absence is due to family leave, whicheve r is later. 

Sec. 27.  RCW 49.78.300 and 2006 c 59 s 11 are each amended  to 

read as follows: 

(1) It is unlawful for any employer to: 

(a) Interfere with, restrain, or deny the exercise of, or the 

attempt to exercise, any valid right provided under  this chapter; or 
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(b) Discharge or in any other manner discriminate a gainst any 

((individual)) employee for opposing any practice m ade unlawful by 

this chapter. 

(2) It is unlawful for any person to discharge or i n any other 

manner discriminate against any ((individual)) empl oyee because the 

((individual)) employee has: 

(a) Filed any charge, or has instituted or caused t o be 

instituted any proceeding, under or related to this  chapter; 

(b) Given, or is about to give, any information in connection 

with any inquiry or proceeding relating to any righ t provided under 

this chapter; or 

(c) Testified, or is about to testify, in any inqui ry or 

proceeding relating to any right provided under thi s chapter. 

Sec. 28.  RCW 49.78.310 and 2006 c 59 s 12 are each amended  to 

read as follows: 

Upon complaint by an employee, the ((director)) com missioner 

shall investigate to determine if there has been co mpliance with 

this chapter and the rules adopted under this chapt er. If the 

investigation indicates that a violation may have o ccurred, a 

hearing must be held in accordance with chapter 34. 05 RCW. The 

((director)) commissioner must issue a written dete rmination 

including his or her findings after the hearing. A judicial appeal 

from the ((director's)) commissioner's determinatio n may be taken in 

accordance with chapter 34.05 RCW, with the prevail ing party 

entitled to recover reasonable costs and attorneys'  fees. 

Sec. 29.  RCW 49.78.330 and 2006 c 59 s 14 are each amended  to 

read as follows: 

(1) Any employer who violates RCW 49.78.300 (as rec odified by 

this act) is liable: 

(a) For damages equal to: 

(i) The amount of: 
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(A) Any wages, salary, employment benefits, or othe r 

compensation denied or lost to such employee by rea son of the 

violation; or 

(B) In a case in which wages, salary, employment be nefits, or 

other compensation have not been denied or lost to the employee, any 

actual monetary losses sustained by the employee as  a direct result 

of the violation, such as the cost of providing car e, up to a sum 

equal to twelve weeks of wages or salary for the em ployee; 

(ii) The interest on the amount described in (a)(i)  of this 

subsection calculated at the prevailing rate; and 

(iii) An additional amount as liquidated damages eq ual to the 

sum of the amount described in (a)(i) of this subse ction and the 

interest described in (a)(ii) of this subsection, e xcept that if an 

employer who has violated RCW 49.78.300 (as recodif ied by this act) 

proves to the satisfaction of the court that the ac t or omission 

which violated RCW 49.78.300 (as recodified by this  act) was in good 

faith and that the employer had reasonable grounds for believing 

that the act or omission was not a violation of RCW  49.78.300, the 

court may, in the discretion of the court, reduce t he amount of the 

liability to the amount and interest determined und er (a)(i) and 

(ii) of this subsection, respectively; and 

(b) For such equitable relief as may be appropriate , including 

employment, reinstatement, and promotion. 

(2) An action to recover the damages or equitable r elief 

prescribed in subsection (1) of this section may be  maintained 

against any employer in any court of competent juri sdiction by any 

one or more employees for and on behalf of: 

(a) The employees; or 

(b) The employees and other employees similarly sit uated. 

(3) The court in such an action shall, in addition to any 

judgment awarded to the plaintiff, allow reasonable  attorneys' fees, 

reasonable expert witness fees, and other costs of the action to be 

paid by the defendant. 
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Sec. 30.  RCW 49.78.340 and 2006 c 59 s 15 are each amended  to 

read as follows: 

Each employer shall post and keep posted, in conspi cuous places 

on the premises of the employer where notices to em ployees and 

applicants for employment are customarily posted, a  notice, to be 

prepared or approved by the ((director)) commission er, setting forth 

excerpts from, or summaries of, the pertinent provi sions of this 

chapter and information pertaining to the filing of  a charge. Any 

employer that willfully violates this section may b e subject to a 

civil penalty of not more than one hundred dollars for each separate 

offense. Any penalties collected by the department under ((the 

[this])) this section shall be deposited into the f amily and medical 

leave enforcement account. 

Sec. 31.  RCW 49.78.350 and 2006 c 59 s 16 are each amended  to 

read as follows: 

The family and medical leave enforcement account is  created in 

the custody of the state treasurer. Any penalties c ollected under 

RCW 49.78.320 (as recodified by this act) or 49.78. 340 (as 

recodified by this act) shall be deposited into the  account and 

shall be used only for the purposes of administerin g and enforcing 

this chapter. Only the ((director or the director's  designee)) 

commissioner may authorize expenditures from the ac count. The 

account is subject to allotment procedures under ch apter 43.88 RCW, 

but an appropriation is not required for expenditur es. 

Sec. 32.  RCW 49.78.360 and 2006 c 59 s 17 are each amended  to 

read as follows: 

(1) Nothing in this chapter shall be construed((: ( 1))) to 

modify or affect any state or local law prohibiting  discrimination 

on the basis of race, religion, color, national ori gin, sex, age, or 

disability((; or (2) to supersede any provision of any local law 

that provides greater family or medical leave right s than the rights 

established under this chapter)). 
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(2) The state of Washington fully occupies and pree mpts the 

entire field of the governmental regulation of mand atory paid family 

leave for all private employers covered by the prov isions of this 

act. Nothing in this chapter prevents a private emp loyer from 

providing greater family or medical leave benefits than those 

established under this chapter. Cities, towns, and counties or other 

political subdivisions may enact only those laws an d ordinances 

relating to paid family leave for private employers  that are 

specifically authorized by state law and are consis tent with this 

chapter. Local laws and ordinances regarding paid f amily leave for 

private employers, in existence on the effective da te of this 

section that are inconsistent with this chapter are  preempted and 

repealed, regardless of the nature of the code, cha rter, or home 

rule status of such a city, town, county, or politi cal subdivision. 

Sec. 33.  RCW 49.78.380 and 2006 c 59 s 19 are each amended  to 

read as follows: 

Nothing in this chapter shall be construed to disco urage private 

employers from adopting or retaining leave policies  more generous 

than any policies that comply with the requirements  under this 

chapter. 

Sec. 34.  RCW 49.78.390 and 2006 c 59 s 20 are each amended  to 

read as follows: 

(1) Leave under this chapter and leave under the fe deral family 

and medical leave act of 1993 (Act Feb. 5, 1993, P. L. 103-3, 107 

Stat. 6) is in addition to any leave for sickness o r temporary 

disability because of pregnancy or childbirth. 

(2) Unless otherwise expressly permitted by the emp loyer, leave 

taken under this chapter must be taken concurrently  with any leave 

taken under the federal family and medical leave ac t of 1993 (Act 

Feb. 5, 1993, P.L. 103-3, 107 Stat. 6). 
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NEW SECTION.  Sec. 35.  (1) If the internal revenue service 

determines that family leave benefits under this ch apter are subject 

to federal income tax, the department must advise a n employee filing 

a new application for family leave benefits, at the  time of filing 

such application, that: 

(a) The internal revenue service has determined tha t benefits 

are subject to federal income tax; 

(b) Requirements exist pertaining to estimated tax payments; 

(c) The employee may elect to have federal income t ax deducted 

and withheld from the employee's payment of benefit s at the amount 

specified in the federal internal revenue code; and  

(d) The employee is permitted to change a previousl y elected 

withholding status. 

(2) Amounts deducted and withheld from benefits mus t remain in 

the family leave insurance account until transferre d to the federal 

taxing authority as a payment of income tax. 

(3) The commissioner shall follow all procedures sp ecified by 

the federal internal revenue service pertaining to the deducting and 

withholding of income tax. 

NEW SECTION.  Sec. 36.  This chapter does not create a 

continuing entitlement or contractual right. The le gislature 

reserves the right to amend or repeal all or part o f this chapter at 

any time, and a benefit or other right granted unde r this chapter 

exists subject to the legislature's power to amend or repeal this 

chapter. There is no vested private right of any ki nd against such 

amendment or repeal. 

NEW SECTION.  Sec. 37.  The family leave insurance account is 

created in the custody of the state treasurer. All receipts from the 

employee premiums imposed under this chapter must b e deposited in 

the account. Expenditures from the account may be u sed only for the 

purposes of the family leave program. Only the comm issioner may 

authorize expenditures from the account. The accoun t is subject to 
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the allotment procedures under chapter 43.88 RCW. A n appropriation 

is required for administrative expenses, but not fo r benefit 

payments. 

NEW SECTION.  Sec. 38.  Whenever, in the judgment of the state 

investment board, there shall be in the family leav e insurance 

account funds in excess of that amount deemed by th e state 

investment board to be sufficient to meet the curre nt expenditures 

properly payable therefrom, the state investment bo ard shall have 

full power to invest, reinvest, manage, contract, o r sell or 

exchange investments acquired with such excess fund s in the manner 

prescribed by RCW 43.84.150, and not otherwise. 

Sec. 39.  RCW 50.29.021 and 2013 c 244 s 1 and 2013 c 189 s  3 

are each reenacted and amended to read as follows: 

(1) This section applies to benefits charged to the  experience 

rating accounts of employers for claims that have a n effective date 

on or after January 4, 2004. 

(2)(a) An experience rating account shall be establ ished and 

maintained for each employer, except employers as d escribed in RCW 

50.44.010, 50.44.030, and 50.50.030 who have proper ly elected to 

make payments in lieu of contributions, taxable loc al government 

employers as described in RCW 50.44.035, and those employers who are 

required to make payments in lieu of contributions,  based on 

existing records of the employment security departm ent. 

(b) Benefits paid to an eligible individual shall b e charged to 

the experience rating accounts of each of such indi vidual's 

employers during the individual's base year in the same ratio that 

the wages paid by each employer to the individual d uring the base 

year bear to the wages paid by all employers to tha t individual 

during that base year, except as otherwise provided  in this section. 

(c) When the eligible individual's separating emplo yer is a 

covered contribution paying base year employer, ben efits paid to the 

eligible individual shall be charged to the experie nce rating 
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account of only the individual's separating employe r if the 

individual qualifies for benefits under: 

(i) RCW 50.20.050 (1)(b)(i) or (2)(b)(i), as applic able, and 

became unemployed after having worked and earned wa ges in the bona 

fide work; or 

(ii) RCW 50.20.050 (1)(b) (v) through (x) or (2)(b)  (v) through 

(x). 

(3) The legislature finds that certain benefit paym ents, in 

whole or in part, should not be charged to the expe rience rating 

accounts of employers except those employers descri bed in RCW 

50.44.010, 50.44.030, and 50.50.030 who have proper ly elected to 

make payments in lieu of contributions, taxable loc al government 

employers described in RCW 50.44.035, and those emp loyers who are 

required to make payments in lieu of contributions,  as follows: 

(a) Benefits paid to any individual later determine d to be 

ineligible shall not be charged to the experience r ating account of 

any contribution paying employer, except as provide d in subsection 

(5) of this section. 

(b) Benefits paid to an individual filing under the  provisions 

of chapter 50.06 RCW shall not be charged to the ex perience rating 

account of any contribution paying employer only if : 

(i) The individual files under RCW 50.06.020(1) aft er receiving 

crime victims' compensation for a disability result ing from a 

nonwork-related occurrence; or 

(ii) The individual files under RCW 50.06.020(2). 

(c) Benefits paid which represent the state's share  of benefits 

payable as extended benefits defined under RCW 50.2 2.010(6) shall 

not be charged to the experience rating account of any contribution 

paying employer. 

(d) In the case of individuals who requalify for be nefits under 

RCW 50.20.050 or 50.20.060, benefits based on wage credits earned 

prior to the disqualifying separation shall not be charged to the 

experience rating account of the contribution payin g employer from 

whom that separation took place. 
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(e) Benefits paid to an individual who qualifies fo r benefits 

under RCW 50.20.050 (1)(b) (iv) or (xi) or (2)(b) ( iv) or (xi), as 

applicable, shall not be charged to the experience rating account of 

any contribution paying employer. 

(f) With respect to claims with an effective date o n or after 

the first Sunday following April 22, 2005, benefits  paid that exceed 

the benefits that would have been paid if the weekl y benefit amount 

for the claim had been determined as one percent of  the total wages 

paid in the individual's base year shall not be cha rged to the 

experience rating account of any contribution payin g employer. This 

subsection (3)(f) does not apply to the calculation  of contribution 

rates under RCW 50.29.025 for rate year 2010 and th ereafter. 

(g) The forty-five dollar increase paid as part of an 

individual's weekly benefit amount as provided in R CW 50.20.1201 and 

the twenty-five dollar increase paid as part of an individual's 

weekly benefit amount as provided in RCW 50.20.1202  shall not be 

charged to the experience rating account of any con tribution paying 

employer. 

(h) With respect to claims where the minimum amount  payable 

weekly is increased to one hundred fifty-five dolla rs pursuant to 

RCW 50.20.1201(3), benefits paid that exceed the be nefits that would 

have been paid if the minimum amount payable weekly  had been 

calculated pursuant to RCW 50.20.120 shall not be c harged to the 

experience rating account of any contribution payin g employer. 

(i) Upon approval of an individual's training benef its plan 

submitted in accordance with RCW 50.22.155(2), an i ndividual is 

considered enrolled in training, and regular benefi ts beginning with 

the week of approval shall not be charged to the ex perience rating 

account of any contribution paying employer. 

(j) Training benefits paid to an individual under R CW 50.22.155 

shall not be charged to the experience rating accou nt of any 

contribution paying employer. 

(4)(a) A contribution paying base year employer, ex cept 

employers as provided in subsection (6) of this sec tion, not 
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otherwise eligible for relief of charges for benefi ts under this 

section, may receive such relief if the benefit cha rges result from 

payment to an individual who: 

(i) Last left the employ of such employer voluntari ly for 

reasons not attributable to the employer; 

(ii) Was discharged for misconduct or gross miscond uct connected 

with his or her work not a result of inability to m eet the minimum 

job requirements; 

(iii) Is unemployed as a result of closure or sever e curtailment 

of operation at the employer's plant, building, wor ksite, or other 

facility. This closure must be for reasons directly  attributable to 

a catastrophic occurrence such as fire, flood, or o ther natural 

disaster; 

(iv) Continues to be employed on a regularly schedu led permanent 

part-time basis by a base year employer and who at some time during 

the base year was concurrently employed and subsequ ently separated 

from at least one other base year employer. Benefit  charge relief 

ceases when the employment relationship between the  employer 

requesting relief and the claimant is terminated. T his subsection 

does not apply to shared work employers under chapt er 50.60 RCW; 

(v) Continues to be employed on a regularly schedul ed permanent 

part-time basis by a base year employer and who qua lified for two 

consecutive unemployment claims where wages were at tributable to at 

least one employer who employed the individual in b oth base years. 

Benefit charge relief ceases when the employment re lationship 

between the employer requesting relief and the clai mant is 

terminated. This subsection does not apply to share d work employers 

under chapter 50.60 RCW; ((or)) 

(vi) Was hired to replace an employee who is a memb er of the 

military reserves or National Guard and was called to federal active 

military service by the president of the United Sta tes and is 

subsequently laid off when that employee is reemplo yed by their 

employer upon release from active duty within the t ime provided for 

reemployment in RCW 73.16.035; or 
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(vii) Worked for an employer for forty weeks or les s, and was 

laid off at the end of temporary employment when th at individual 

temporarily replaced a permanent employee receiving  family leave 

benefits under chapter 50.--- RCW (the new chapter created in 

section 41 of this act), and the layoff is due to t he return of that 

permanent employee. This subsection applies to clai ms with an 

effective date on or after July 7, 2019. 

(b) The employer requesting relief of charges under  this 

subsection must request relief in writing within th irty days 

following mailing to the last known address of the notification of 

the valid initial determination of such claim, stat ing the date and 

reason for the separation or the circumstances of c ontinued 

employment. The commissioner, upon investigation of  the request, 

shall determine whether relief should be granted. 

(5) When a benefit claim becomes invalid due to an amendment or 

adjustment of a report where the employer failed to  report or 

inaccurately reported hours worked or remuneration paid, or both, 

all benefits paid will be charged to the experience  rating account 

of the contribution paying employer or employers th at originally 

filed the incomplete or inaccurate report or report s. An employer 

who reimburses the trust fund for benefits paid to workers and who 

fails to report or inaccurately reported hours work ed or 

remuneration paid, or both, shall reimburse the tru st fund for all 

benefits paid that are based on the originally file d incomplete or 

inaccurate report or reports. 

(6) An employer's experience rating account may not  be relieved 

of charges for a benefit payment and an employer wh o reimburses the 

trust fund for benefit payments may not be credited  for a benefit 

payment if a benefit payment was made because the e mployer or 

employer's agent failed to respond timely or adequa tely to a written 

request of the department for information relating to the claim or 

claims without establishing good cause for the fail ure and the 

employer or employer's agent has a pattern of such failures. The 
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commissioner has the authority to determine whether  the employer has 

good cause under this subsection. 

(a) For the purposes of this subsection, "adequatel y" means 

providing accurate information of sufficient quanti ty and quality 

that would allow a reasonable person to determine e ligibility for 

benefits. 

(b)(i) For the purposes of this subsection, "patter n" means a 

benefit payment was made because the employer or em ployer's agent 

failed to respond timely or adequately to a written  request of the 

department for information relating to a claim or c laims without 

establishing good cause for the failure, if the gre ater of the 

following calculations for an employer is met: 

(A) At least three times in the previous two years;  or 

(B) Twenty percent of the total current claims agai nst the 

employer. 

(ii) If an employer's agent is utilized, a pattern is 

established based on each individual client employe r that the 

employer's agent represents. 

Sec. 40.  RCW 49.78.400 and 2006 c 59 s 21 are each amended  to 

read as follows: 

The ((director)) commissioner shall adopt rules as necessary to 

implement this chapter. 

NEW SECTION.  Sec. 41.  RCW 49.78.010, 49.78.020, 49.78.220, 

49.78.230, 49.78.250, 49.78.260, 49.78.270, 49.78.2 80, 49.78.290, 

49.78.300, 49.78.310, 49.78.320, 49.78.330, 49.78.3 40, 49.78.350, 

49.78.360, 49.78.370, 49.78.380, 49.78.390, 49.78.4 00, 49.78.410, 

49.78.901, and 49.78.904 are each recodified as a n ew chapter in 

Title 50 RCW. 

NEW SECTION.  Sec. 42.  The following acts or parts of acts are 

each repealed: 
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(1)RCW 49.78.090 (Administration) and 1989 1st ex.s . c 11 s 9 

are each repealed; 

(2)RCW 49.78.240 (Unpaid leave permitted —Relationship to paid 

leave) and 2006 c 59 s 5; 

(3)RCW 49.86.005 (Findings) and 2007 c 357 s 1; 

(4)RCW 49.86.010 (Definitions) and 2007 c 357 s 3; 

(5)RCW 49.86.020 (Family leave insurance program) a nd 2007 c 357 

s 4; 

(6)RCW 49.86.030 (Eligibility for benefits) and 201 3 2nd sp.s. c 

26 s 1, 2011 1st sp.s. c 25 s 1, 2009 c 544 s 1, & 2007 c 357 s 5; 

(7)RCW 49.86.040 (Disqualification from benefits) a nd 2007 c 357 

s 6; 

(8)RCW 49.86.050 (Duration of benefits —Payment of benefits) and 

2007 c 357 s 7; 

(9)RCW 49.86.060 (Amount of benefits) and 2007 c 35 7 s 8; 

(10)RCW 49.86.070 (Federal income tax) and 2007 c 3 57 s 9; 

(11)RCW 49.86.080 (Erroneous payments —Payments induced by 

willful misrepresentation —Claim rejected after payments) and 2007 c 

357 s 10; 

(12)RCW 49.86.090 (Leave and employment protection)  and 2007 c 

357 s 11; 

(13)RCW 49.86.100 (Employment by same employer) and  2007 c 357 s 

12; 

(14)RCW 49.86.110 (Elective coverage) and 2007 c 35 7 s 13; 

(15)RCW 49.86.120 (Appeals) and 2007 c 357 s 14; 

(16)RCW 49.86.130 (Prohibited acts —Discrimination —Enforcement) 

and 2007 c 357 s 15; 

(17)RCW 49.86.140 (Coordination of leave) and 2007 c 357 s 16; 

(18)RCW 49.86.150 (Continuing entitlement or contra ctual rights —

Not created) and 2007 c 357 s 17; 

(19)RCW 49.86.160 (Rules) and 2007 c 357 s 18; 

(20)RCW 49.86.170 (Family leave insurance account) and 2009 c 4 

s 905 & 2007 c 357 s 19; 
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(21)RCW 49.86.180 (Family leave insurance account f unds —

Investment) and 2007 c 357 s 20; 

(22)RCW 49.86.210 (Reports) and 2013 2nd sp.s. c 26  s 2, 2011 

1st sp.s. c 25 s 2, 2009 c 544 s 2, & 2007 c 357 s 26; 

(23)RCW 49.86.902 (Effective dates —2007 c 357) and 2007 c 357 s 

30; and 

(24)RCW 49.86.903 (Construction —Chapter applicable to state 

registered domestic partnerships —2009 c 521) and 2009 c 521 s 136. 

NEW SECTION.  Sec. 43.  Sections 3, 5 through 10, 15 through 18, 

20 through 24, 26, and 35 through 38 of this act ar e each added to 

chapter 50.--- RCW (the new chapter created in sect ion 41 of this 

act). 

NEW SECTION.  Sec. 44.  If any provision of this act or its 

application to any person or circumstance is held i nvalid, the 

remainder of the act or the application of the prov ision to other 

persons or circumstances is not affected. 

NEW SECTION.  Sec. 45.  Except for section 40 of this act, this 

act takes effect January 1, 2019." 

Correct the title. 
 

 
  EFFECT:   Strikes the underlying bill and provides for 

family leave insurance as follows: 
 

• Purposes of leave.  Allows benefits for employees o n leave for 
birth of a child or placement of an adopted or fost er child, 
leave made necessary by a family member's or the em ployee's 
own serious health condition, and leave because of a military 
exigency.  Allows a person without a spouse to desi gnate a 
person for whom the employee will provide care.  De fines 
family members, serious health condition, and other  terms. 
 

•  Eligibility.  Establishes eligibility as 26 consecu tive weeks 
in employment, with provisions for persons who work  less than 
a usual workweek and for portability between employ ers for 90 
days. Creates separate provisions for public sector employees:  
Represented employees may opt-in or out and employe rs of 
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nonrepresented employers may opt-in or out.  Allows  elective 
coverage by self-employed individuals. 

 
• Benefits - general. Provides benefits of 50 percent  of an 

employee's average weekly wage (capped at 50 percen t of the 
state average weekly wage) and 8 weeks of leave, wi th phased 
in increases to 67 percent of the employee's averag e weekly 
wage (capped at 67 percent of the state average wee kly wage) 
and 12 weeks of leave in 2023 and thereafter.  Prov ides for 
benefits to begin January 1, 2020.  Allows the Empl oyment 
Security Department (ESD) to delay benefit increase s.   
 

• Premiums.  Provides for premiums to be paid by empl oyees and 
those electing coverage, beginning January 1, 2019.   
Establishes a maximum amount of wages subject to pr emiums.  
Requires ESD to set the premium using sound actuari al 
principles. Allows for a solvency surcharge. 

 
• Job protection. Provides job protection for all emp loyees. 

 
• Administration.   Provides for ESD to administer family leave 

insurance.  Establishes requirements and procedures  for 
applications, health care provider certification, n otice of 
provisions to employees, and outreach.  Sets forth procedures 
for appeals, overpayments, and other administrative  matters. 
 

• Preemption. Preempts paid leave provisions by local  
governments for private employers.  
 

• Other benefit provisions. Disqualifies persons from  benefits 
for absences caused by willful or illegal acts of t he 
employee, and for other reasons. Permits an employe r to not 
allow more than one employee to use the same period  of leave 
to care for the same family member.  Provides for intermittent 
leave and other benefit provisions. 
 

• Other. Grants rule-making authority to ESD.  Provid es for 
unemployment insurance charge relief for charges th at result 
from laying off a replacement worker.  Requires lea ve to be 
concurrent with the federal Family and Medical Leav e Act, 
unle ss the employer permits otherwise. Merges the famil y leave 
insurance provisions into the family leave law, recodifies th e 
family leave law in the unemployment insurance titl e, and 
repeals the family leave insurance law. 
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--- END --- 

 


