HOUSE BILL REPORT
HB 1647

As Passed House:
March 10, 2015

Title: An act relating to improving access to reproductive health.
Brief Description: Concerning health plan coverage of reproductive health care.

Sponsors: Representatives Cody, Takko, Tharinger, Robinson, Blake, Appleton, Hunter, Kilduff,
Kagi, Fitzgibbon, Ormsby, Wylie, S. Hunt, Reykdal, Goodman, Moscoso, Riccelli, Pollet,
Walkinshaw, McBride and Jinkins.

Brief History:
Committee Activity:
Health Care & Wellness: 2/10/15, 2/13/15 [DP];
Appropriations: 2/25/15, 2/26/15 [DP].
Floor Activity:
Passed House: 3/10/15, 51-46.

Brief Summary of Bill
* Requires health carriers to cover contraceptives without cost-sharing.

* Requires health plans that cover maternity care or services to cover the
voluntary termination of pregnancy.

* Requires the Governor's Interagency Coordinating Council on Health
Disparities to conduct a literature review on disparities in access to
reproductive health.

HOUSE COMMITTEE ON HEALTH CARE & WELLNESS

Majority Report: Do pass. Signed by 8 members: Representatives Cody, Chair; Riccelli,
Vice Chair; Clibborn, Jinkins, Moeller, Robinson, Tharinger and Van De Wege.

Minority Report: Do not pass. Signed by 6 members: Representatives Schmick, Ranking
Minority Member; Harris, Assistant Ranking Minority Member; Caldier, DeBolt, Rodne and
Short.

This analysis was prepared by non-partisan legislative staff for the use of legislative
members in their deliberations. This analysis is not a part of the legislation nor does it
constitute a statement of legislative intent.
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Minority Report: Without recommendation. Signed by 1 member: Representative
Johnson.

Staff: Jim Morishima (786-7191).

HOUSE COMMITTEE ON APPROPRIATIONS

Majority Report: Do pass. Signed by 19 members: Representatives Hunter, Chair;
Ormsby, Vice Chair; Carlyle, Cody, Dunshee, Hansen, Hudgins, S. Hunt, Jinkins, Kagi,
Lytton, Magendanz, Pettigrew, Sawyer, Senn, Springer, Sullivan, Tharinger and Walkinshaw.

Minority Report: Do not pass. Signed by 12 members: Representatives Chandler, Ranking
Minority Member; Parker, Assistant Ranking Minority Member; Wilcox, Assistant Ranking
Minority Member; Buys, Condotta, Dent, Haler, G. Hunt, MacEwen, Schmick, Taylor and
Van Werven.

Minority Report: Without recommendation. Signed by 2 members: Representatives Fagan
and Stokesbary.

Staff: Erik Cornellier (786-7116).
Background:

1. Insurance Coverage for Contraception.

A. Federal Law.

Under the federal Patient Protection and Affordable Care Act (PPACA), all group health
plans must cover preventive services with no cost-sharing. Under federal rules, preventive
services include all federal Food and Drug Administration (FDA)-approved contraceptive
methods. Drugs that induce abortions and vasectomies are not included in this coverage
mandate.

Pursuant to federal rules, a health plan purchased or offered by a religious employer, such as
a church, is not required to cover contraceptives. A health plan purchased or offered by a
non-profit religious organization, such as a religiously affiliated hospital, is not required to
cover contraceptives if the organization certifies that it has religious objections (in which
case the carrier covers the cost of the coverage).

In Burwell v. Hobby Lobby, the United States Supreme Court ruled that requiring a closely
held corporation to cover contraceptives with no cost-sharing violates the Religious Freedom
Restoration Act (RFRA) when such coverage violates the corporation's religious beliefs.
However, the RFRA does not apply to state laws, so the ruling does not apply to any state
coverage mandates.

B. State Law.
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Under the PPACA, each state must establish a Health Benefit Exchange (Exchange) in which
consumers may compare and purchase individual and small group market health insurance.
Individuals between 134 and 400 percent of the federal poverty level are eligible for federal
premium and cost-sharing subsidies in the Exchange on a sliding scale.

The PPACA requires non-grandfathered individual and small group market health plans to
offer the "essential health benefits" both inside and outside of the Exchange. The essential
health benefits are established by the states using a supplemented benchmark plan.
Prescription drugs, including all FDA-approved contraceptive methods and prescription-
based sterilization procedures for women, are included in Washington's essential health
benefits package. A health carrier may subject this contraceptive coverage to cost-sharing
requirements.

Rules adopted by the Office of the Insurance Commissioner (OIC) require a state-regulated
health plan to cover prescription contraceptives if it provides generally comprehensive
coverage of prescription drugs. This requirement applies to all state-regulated health plans,
regardless of whether they are subject to the essential health benefits requirement. A health
carrier may subject this contraceptive coverage to cost-sharing requirements.

II. Insurance Coverage for Abortions.

A. Federal Law.

Under the federal "Hyde Amendment," a provision that has historically been added to most
federal appropriations bills, federal funds may not be used for abortions, except for
pregnancies resulting from rape or incest or if the pregnancy would endanger the woman's
life. Most abortions are therefore not covered by federal programs such as Medicaid.
However, states have the option to cover abortions under Medicaid as long as only state
funds are used for such coverage.

The federal "Weldon Amendment," which has also historically been added to federal
appropriations bills, prohibits federal funds from going to a state that subjects any
institutional or individual health care entity to discrimination on the basis that the health care
entity does not provide, pay for, provide coverage of, or refer for abortions. "Health care
entity" includes both health maintenance organizations and health insurance plans.

Under the PPACA, a state has the option to prohibit coverage of abortions in its Exchange. If
a state chooses to allow coverage for abortions in the Exchange, at least one federally
designated multi-state plan must not provide coverage for abortions beyond what is allowed
by the Hyde Amendment. Premium and cost-sharing subsidies may not be used to purchase
abortion coverage.

The PPACA does not preempt or affect state laws regarding the prohibition of (or
requirement of) coverage, funding, or procedural requirements on abortion. Any plan in the
Exchange that covers abortions must collect two separate payments, one for the abortion
services and one for all other benefits. A plan that covers abortions must segregate the funds
attributable to the abortion benefit in a separate account. The actuarial value of the abortion
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benefit must be at least $1 per month and may not take into account any savings that may
accrue due to an abortion.

A health carrier inside the Exchange cannot be required to offer abortion coverage as part of
its essential health benefits. Under federal rules implementing the PPACA, this prohibition
applies to health carriers outside the Exchange as well.

B. State Law.

The state may not deny or interfere with a woman's right to choose to have an abortion prior
to viability or to protect the woman's life or health. All other types of abortions are unlawful
and any person who performs such an abortion is guilty of a class C felony.

If the state provides, directly or by contract, maternity care benefits, services, or information
to women through any program administered by the state, the state must also provide women
otherwise qualified for the program with substantially equivalent benefits, services, or
information to permit them to voluntarily terminate their pregnancies.

Washington's benchmark plan, the largest small group market plan in the state, covers
abortion, so the termination of pregnancy is included in the rules defining Washington's
essential health benefits package, although it is currently an optional benefit under those
rules.

III. Objections Based on Conscience or Religion under State Law.

No individual health care provider, religiously sponsored health carrier, or health care facility
may be required by law or contract in any circumstances to participate in the provision of or
payment for a specific service if they object to so doing for reason of conscience or religion.
No person may be discriminated against in employment or professional privileges because of
such objection. No individual or organization with a religious or moral tenet opposed to a
specific service may be required to purchase coverage for that service or services if they
object to doing so for reason of conscience or religion.

The provisions allowing the exercise of conscientious objection are not intended to result in
an enrollee being denied timely access to any services in the state's Basic Health Plan. A
health carrier must:
* provide enrollees written notice of the services the carrier refuses to cover for reason
of conscience or religion;
* provide written information describing how an enrollee may directly access services
in an expeditious manner; and
* ensure that enrollees who are refused services have prompt access to information
describing how they may directly access services in an expeditious manner.

The OIC must establish a mechanism to recognize the right of conscience while ensuring
enrollees timely access to services and to ensure prompt payment to providers. Under rules
adopted by the OIC, all carriers are required to file a description of the process they will use
to recognize an organization or individual's exercise of conscience when purchasing
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coverage; the process may not affect a non-objecting enrollee's access to coverage for those
services.

In 2006 the Attorney General issued an opinion regarding the OIC rule that requires carriers
that cover prescription drugs to also cover contraceptives. According to the Attorney
General's opinion, the rule did not supersede the statutory right of conscience; it only limited
one of the ways in which the right could be exercised. This is because the rule did not
require prescription drug coverage and did not apply directly to employers.

IV. The Governor's Interagency Coordinating Council on Health Disparities.

Created in 2006, the Governor's Interagency Coordinating Council on Health Disparities
(Council) promotes and facilitates communication, coordination, and collaboration among
state agencies, communities of color, the private sector, and the public sector to address
health disparities. The Council creates and updates an action plan for eliminating health
disparities and contributes to the health impact review process. The Council will be subject
to a sunset review in 2016.

Summary of Bill:

1. Insurance Coverage for Contraception.

A health plan issued or renewed on or after January 1, 2016, must provide coverage for:
* all FDA-approved contraceptive drugs, devices, and other products, including over-
the-counter contraceptive drugs, devices, and products;
* voluntary sterilization procedures; and
* the consultations, examinations, procedures, and medical services that are necessary
to prescribe, dispense, insert, deliver, distribute, administer, or remove the drugs,
devices, or other products or services.

The health plan must provide coverage that:

* provides reimbursement to a provider or dispensing entity for up to a 12-month
supply of contraceptives obtained at one time by an enrollee;

* allows enrollees to receive their contraceptives on-site at the provider's office, if
available;

* does not require cost-sharing;

* does not require a prescription to trigger coverage of over-the-counter, FDA-approved
contraceptive drugs, devices, and products; and

* extends to all enrollees, enrolled spouses, and enrolled dependents.

A health carrier may not:
* deny an enrollee coverage because he or she changes his or her contraceptive method
within a 12-month period; or
* impose any restrictions or delays on the contraceptive coverage, such as medical
management techniques that limit enrollee choice in accessing the full range of FDA-
approved contraceptive drugs, devices, or other products.

II. Insurance Coverage of Abortions.
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If a health plan issued or renewed on or after January 1, 2015, provides coverage for
maternity care or services, it must also provide substantially equivalent coverage to permit
the voluntary termination of a pregnancy. The plan may not limit a woman's access to
services related to the voluntary termination of a pregnancy, except for generally applicable
terms and conditions, including cost-sharing. A health plan is not required to cover abortions
that would be illegal under state law. The coverage requirement does not apply to a federally
designated multi-state plan that does not, under federal law, cover the voluntary termination
of pregnancy.

The requirement that a health plan that covers maternity care or services must also cover the
voluntary termination of pregnancy is inapplicable to the extent that it results in non-
compliance with federal requirements that are a prescribed condition for federal funds. In
these cases, the requirement is inapplicable to the minimum extent necessary for the state to
be in compliance. The inapplicability of the requirement to a specific health plan does not
affect its applicability in other circumstances.

III. The Governor's Interagency Coordinating Council on Health Disparities.

The Council must conduct a literature review on disparities in access to reproductive health
care based on socioeconomic status, race, sexual orientation, gender identity, ethnicity,
geography, and other factors. By January 1, 2016, the Council must report the results of the
literature review and make recommendations on reducing or removing the disparities to the
Governor and the relevant standing committees of the Legislature.

Appropriation: None.
Fiscal Note: Available.

Effective Date: The bill takes effect 90 days after adjournment of the session in which the
bill is passed.

Staff Summary of Public Testimony (Health Care & Wellness):

(In support) This bill will provide the full range of contraceptive choices for men and
women, including sterilization procedures. The ability to access all types of contraceptives is
needed because not all women tolerate hormonal treatments. Many pregnancies are
unintended—birth control is not 100-percent effective. Care should be based on the needs of
the patients, not on insurance coverage. The ability to obtain a 12-month supply of
contraceptives is important, particularly in rural areas, and will promote consistent
contraceptive use. The literature review is the first step in reducing barriers. Women of color
and members of the lesbian, gay, bisexual, and transgender community are at particular risk
of health disparities. All families in Washington deserve the freedom to make choices. Up-
front fees for contraception can present a barrier for low-income individuals. The PPACA
put hurdles in place for abortion coverage—this bill will ensure plans will continue to cover
abortion. This bill will help the state lead the way in protecting women's rights.
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(Opposed) Life is sacred at the point of conception until death. Many people's religious
beliefs include respect for the dignity of the human person and opposition to abortion, which
is the taking of a life. This bill is an affront on the principles upon which this nation was
founded. This bill not only derogates people's religious beliefs, it also impacts their right to
speak their objections, denies their right of conscientious objection, and reduces their
freedom of worship. Employers should be allowed to live by their religious teachings—this
bill places the burden on employers to protect their freedom of conscience. This bill is
discriminatory and makes people and employers with a moral objection to abortion pay for
other people's abortions by forcing them to buy a product they oppose. This bill
discriminates unjustly against churches. It is already difficult for employers to find coverage
that does not include abortion—having to opt out of the coverage is expensive and time-
consuming. This bill will result in costly litigation and will allow lawyers to prey on small
businesses. This bill will provide less choice for women and businesses. Abortion coverage
and contraceptives are already universally available, which makes this legislation
unnecessary and outdated. This bill is condescending to women because it implies women
are not smart enough to figure out how to get coverage for contraceptives and abortion
without a mandate. More government interference in how people live their lives is not
needed.

Staff Summary of Public Testimony (Appropriations):

(In support) The bill is different this year because of the contraceptive coverage. The Office
of the Insurance Commissioner (OIC) fiscal note shows zero impact. It could have shown an
advantage to plans that cover all of the reproductive services because it only takes avoiding
two unintended pregnancies out of 100 women to make up the costs of covering birth control
and other reproductive care. The OIC looked at extensive research from the federal
Department of Health and Human Services and the Guttmacher Institute, and all of the
studies found that this is a health benefit that saves money. Therefore the bill has a fiscal
note showing zero costs.

Washington has recognized the cost savings from preventing unintended pregnancies for
covered employees and Medicaid. The bottom line is that preventing unintended pregnancies
and births saves money, whatever the benefit. The Guttmacher Institute study surveyed all of
the research, a significant body, and it found nothing but savings. There has been a lot of
coverage for public sector employees. The federal government covered these services since
1988 and it found no costs. In Medicaid, the costs are covered within a year. Washington
Medicaid already covers over-the-counter contraception, so the state has a model for cost
savings and preventing unintended pregnancies. Private insurers save from pregnancy care
and lost productivity.

The bill enhances access to a variety of contraceptive methods, which is important for
preventing unintended pregnancies.

(Opposed) None.

Persons Testifying (Health Care & Wellness): (In support) Annie Iriye, Group Health
Cooperative; Lillian Hewko, Surge NW; and Rachel Berkson, NARAL Pro-Choice America.
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(Opposed) Bishop Eusebio Elizondo, Archdiocese of Seattle; Carrie Anderson; James
Mischel, Electric Mirror; and Hannah Fritz, Family Policy Institute of Washington and
Washington Women's Network.

Persons Testifying (Appropriations): Representative Cody, prime sponsor; Lonnie Johns-
Brown, Office of the Insurance Commissioner; and Janet Chung, Legal Voice.

Persons Signed In To Testify But Not Testifying (Health Care & Wellness): William
Wilson; Jeffrey Finkbonner; Emily Melcher; Mary Bandon; Cynthia Choo; Barbara Avolio;

Persons Signed In To Testify But Not Testifying (Appropriations): None.
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