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ENGROSSED SUBSTI TUTE SENATE BI LL 6472

State of WAshi ngton 63rd Legislature 2014 Regul ar Session

By Senate Ways & Means (originally sponsored by Senators Hill,
Kei ser, and Fraser; by request of Departnent of Revenue)

READ FI RST TI ME 02/ 07/ 14.

AN ACT Relating to sinplifying the taxation of anusenent,
recreation, and physical fitness services; anending RCW 82.04. 050,
82.04. 060, 82.08.0291, 82.12.020, 82.12.02595, 82.12.035, 82.12.040,
82.12.860, and 82.32.087; reenacting and anending RCW 82.04.190 and
82.12.010; creating a new section; repealing RCW 82.12.02917; and
provi ding an effective date.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW 82.04.050 and 2013 2nd sp.s. ¢ 13 s 802 are each
anmended to read as foll ows:

(1)(a) "Sale at retail” or "retail sale" nmeans every sale of
t angi bl e personal property (including articles produced, fabricated, or
inprinted) to all persons irrespective of the nature of their business
and i ncluding, anong others, without limting the scope hereof, persons
who install, repair, clean, alter, inprove, construct, or decorate rea
or personal property of or for consuners other than a sale to a person
who:

(1) Purchases for the purpose of resale as tangible personal
property in the regular course of business w thout intervening use by
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such person, but a purchase for the purpose of resale by a regiona
transit authority under RCW81.112.300 is not a sale for resale; or

(i) Installs, repairs, <cleans, alters, inprints, inproves,
constructs, or decorates real or personal property of or for consuners,
i f such tangi ble personal property becones an ingredi ent or conponent
of such real or personal property wthout intervening use by such
person; or

(ii1) Purchases for the purpose of consum ng the property purchased
in producing for sale as a new article of tangi ble personal property or
subst ance, of which such property becones an ingredi ent or conponent or
is a chemcal used in processing, when the primary purpose of such
chemcal is to create a chem cal reaction directly through contact with
an ingredient of a newarticle being produced for sale; or

(iv) Purchases for the purpose of consum ng the property purchased
in producing ferrosilicon which is subsequently used in producing
magnesi um for sale, if the primary purpose of such property is to
create a chem cal reaction directly through contact wth an ingredient
of ferrosilicon; or

(v) Purchases for the purpose of providing the property to
consuners as part of conpetitive tel ephone service, as defined in RCW
82. 04. 065; or

(vi) Purchases for the purpose of satisfying the person's
obl i gati ons under an extended warranty as defined in subsection (7) of
this section, if such tangi bl e personal property replaces or becones an
i ngredi ent or conponent of property covered by the extended warranty
W t hout intervening use by such person.

(b) The termincludes every sale of tangible personal property that
is used or consuned or to be used or consuned in the performance of any
activity defined as a "sale at retail” or "retail sale" even though
such property is resold or used as provided in (a)(i) through (vi) of
this subsection foll ow ng such use.

(c) The termal so neans every sal e of tangi bl e personal property to
persons engaged in any business that is taxable under RCW 82. 04. 280(1)
(a), (b), and (g), 82.04.290, and 82. 04. 2908.

(2) The term"sale at retail"™ or "retail sale" includes the sale of
or charge nade for tangi ble personal property consuned and/ or for |abor
and services rendered in respect to the foll ow ng:
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(a) The installing, repairing, cleaning, altering, inprinting, or
i nproving of tangi ble personal property of or for consuners, including
charges made for the nere use of facilities in respect thereto, but
excl udi ng charges nade for the use of self-service laundry facilities,
and al so excluding sales of |aundry service to nonprofit health care
facilities, and excluding services rendered in respect to |ive ani mal s,
bi rds and i nsects;

(b) The constructing, repairing, decorating, or inproving of new or
existing buildings or other structures under, upon, or above real
property of or for consuners, including the installing or attaching of
any article of tangi ble personal property therein or thereto, whether
or not such personal property becones a part of the realty by virtue of
installation, and al so includes the sale of services or charges nade
for the clearing of land and the noving of earth excepting the nere
| eveling of Iand used in commercial farmng or agriculture;

(c) The constructing, repairing, or inproving of any structure
upon, above, or under any real property owned by an owner who conveys
the property by title, possession, or any other neans to the person
perform ng such construction, repair, or inprovenent for the purpose of
perform ng such construction, repair, or inprovenent and the property
is then reconveyed by title, possession, or any other neans to the
ori gi nal owner;

(d) The cleaning, fumgating, razing, or noving of existing
buil dings or structures, but does not include the charge nmade for
janitorial services; and for purposes of this section the term
"janitorial services" neans those cleaning and caretaking services
ordinarily performed by conmmerci al janitor service Dbusinesses
including, but not Iimted to, wall and w ndow washi ng, floor cleaning
and waxing, and the cleaning in place of rugs, drapes and uphol stery.
The term "janitorial services" does not include painting, papering,
repairing, furnace or septic tank cleaning, snow renoval or
sandbl asti ng;

(e) Autonmobile towing and simlar autonotive transportation
services, but not in respect to those required to report and pay taxes
under chapter 82.16 RCW

(f) The furnishing of |lodging and all other services by a hotel,
room ng house, tourist court, notel, trailer canp, and the granting of
any simlar license to use real property, as distinguished from the
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renting or leasing of real property, and it is presuned that the
occupancy of real property for a continuous period of one nonth or nore
constitutes a rental or |ease of real property and not a nere |license
to use or enjoy the sane. For the purposes of this subsection, it is
presuned that the sale of and charge made for the furnishing of |odging
for a continuous period of one nonth or nore to a personis arental or
| ease of real property and not a nere license to enjoy the sang;

(g) The installing, repairing, altering, or inproving of digita
goods for consuners;

(h) Persons taxable under (a), (b), (c), (d), (e), (f), and (g) of
this subsection when such sales or charges are for property, |abor and
services which are used or consuned in whole or in part by such persons
in the performance of any activity defined as a "sale at retail" or
"retail sale" even though such property, |abor and services may be
resold after such use or consunption. Not hing contained in this
subsection may be construed to nodify subsection (1) of this section
and nothing contained in subsection (1) of this section my be
construed to nodify this subsection.

(3) The term"sale at retail"™ or "retail sale" includes the sale of
or charge made for personal, business, or professional services
i ncl udi ng anounts designated as interest, rents, fees, adm ssion, and
ot her service enolunents however designated, received by persons
engaging in the follow ng business activities:

day —trps—fer— skghPseekng pHposes—— aﬂd- e%heps— when —provi-ded —to
CONSUTer s,

e | I ’ ’ I . . I
Haelude —the —opportuni-ty —to—dance —provi-ded —by —an—estabHshrent—n
exchangefor—a—cover—charge—

G f thi I . 3} (a)-

Ar—"Cover—echarge——neans—a—charge——regardless—oef-—its—|tabel—teo
enpter —an —establ-shrent —or —added —to —the —purchaser—s—biHt—by—an
estabH-shrent — o — otherwtse — collected — after — entrance — to —the

bl ’ oy I . ded tl . I
. I : f ¢ I

éB}——Gppeppan+ky—%e—danee——ﬁeaﬂs—%hak—an—es%ab#+sh#en%—p#ev+des—a
destghrated—physical-—space—on—et-ther —a—tenporary—or—permarent—basts—
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where custoners are allowed to dance and the establishnrent either
advertises or otherw se nakes custoners aware that it has an area for
danetrg-

{b))) Abstract, title insurance, and escrow servi ces;

((€e)y)) (b) Credit bureau services;

((€))) (c) Autonobile parking and storage garage services;

((€e))) (d) Landscape nmi ntenance and horticultural services but
excluding (i) horticultural services provided to farmers and (ii)
pruning, trimmng, repairing, renoving, and clearing of trees and brush
near electric transmssion or distribution lines or equipnent, if
performed by or at the direction of an electric utility;

((6H)) (e) Service charges associated with tickets to professiona
sporting events; ((and

4y)) (f) The follow ng personal services: ((Physical fitness
servees;)) Tanning sal on services, tattoo parlor services, steam bath
services, turkish bath services, escort services, and dating services;
and

(@) (i) Operating an_ athletic or fitness facility, including_ all
charges for the use of such a facility or for any associated services
and anenities, except as provided in (g)(ii) of this subsection.

(ii) Notwithstanding anything to the contrary in (g)(i) of this
subsection (3), the term"sale at retail"” and "retail sale" under this
subsection does not include:

(A) Separately stated charges for the use of an athletic or fitness
facility where such use is primarily for a purpose other than engagi ng
in or receiving instruction in a physical fitness activity;

(B) Separately stated charges for the use of a discrete portion of
an athletic or fitness facility, other than a pool, where such discrete
portion_of the facility does not by itself neet the definition_of
"athletic or fitness facility" in this subsection;

(C) Separately stated charges for services, such as_adverti sing,
massage, nutritional consulting, and body conposition testing, that do
not require the custoner to_engage in physical fitness activities to
receive the service. The exclusion_in this subsection (3)(q)(ii) (O
does_not apply to personal training_services and_instruction_in_a
physical fitness activity;

(D) Separately stated charges for_ physical therapy provided by a
physical therapist, as those terns are defined in RCW 18.74.010, or
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occupational therapy provided by an occupational therapy practitioner,
as those terns are defined in RCW 18. 59. 020, when perforned pursuant to
a_referral from an_ authorized health care_ practitioner or in
consultation with an_authorized health care_ practitioner. For _the
pur poses of this subsection (3)(g)(ii)(D), an authorized health_care
practitioner neans_a health care practitioner |icensed under chapter
18.83, 18.25, 18.36A, 18.57, 18.57A, 18.71, or 18.71A RCW

(E) Rent or association fees charged by a landlord or residential
association to a tenant or residential owner with access to an athletic
or fitness facility mintained_ by the_ landlord_or residentia
association, unless the rent or fee varies depending on whether the
tenant or owner has access to the facility:;

(F) Services provided in the regular course of enploynent by an
enpl oyee with access to an_athletic or fitness facility maintained by
the enployer for use without charge by its enployees or their famly
nenbers;

(G The provision of access to_an athletic or fitness facility by
an educational institutionto its students and staff. However, charges
made by an educational institution to its alumi or other nenbers of
the public for the use of any of the educational institution's athletic
or fitness facilities are a retail sale under this subsection (3)(q).
For purposes of this subsection (3)()(ii)(GQ, "educationa
institution" has the sane neaning as in RCOW82.04.170; and

(H Yoga, tai chi, or chi gong classes held at a community center,
park, gymnasium _college or university, hospital or other nedical
facility, private residence, or any facility that is not primarily used
for physical fitness activities other than_yoga, tai chi, or chi gong
cl asses.

(iii) Nothing in (g)(ii) of this subsection (3) may be construed to
affect the taxation of sales nade by the operator of an_athletic or
fitness facility, where such sales are defined as a retail sale under
any provision of this section other than this subsection (3).

(iv) For_ the_ purposes_of this subsection (3)(g), the followng
definitions apply:

(A) "Athletic or fitness facility" neans_an_indoor_or _outdoor
facility or portion of afacility that is primarily used for: Exercise
classes; strength and conditioning programs; personal training
services; tennis, racquetball, handball, squash, or pickleball:; yoga;
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boxi ng, ki ckboxing, westling, martial arts, or mxed martial arts
training; or other activities requiring the use of exercise or strength
training_ equipnent, such as_ treadmlls, elliptical nachines, stair
clinbers, stationary cycles, row ng nmachines, pilates equipnent, balls,

clinbing ropes, junp ropes, and weightlifting equi pnent.

(B) "Physical fitness activities" neans_activities that involve
physical exertion for_ the purpose_ of inproving or_ naintaining the
general fitness, strength, flexibility, conditioning, or health of the
partici pant.

(4)(a) The term also includes the renting or |easing of tangible
personal property to consuners.

(b) The term does not include the renting or |easing of tangible
personal property where the lease or rental is for the purpose of
subl ease or subrent.

(5) The term al so includes the providing of "conpetitive tel ephone
service," "telecommunications service," or "ancillary services," as
those terns are defined in RCW82. 04. 065, to consuners.

(6)(a) The term also includes the sale of prewitten conputer
software to a consuner, regardless of the nethod of delivery to the end
user. For purposes of this subsection (6)(a), the sale of prewitten
conputer software includes the sale of or charge nade for a key or an
enabling or activation code, where the key or code is required to
activate prewitten conputer software and put the software into use.
There is no separate sale of the key or code from the prewitten
conput er software, regardl ess of how the sale nmay be characterized by
t he vendor or by the purchaser.

The term"retail sale" does not include the sale of or charge nade
for:

(i) Customsoftware; or

(11) The custom zation of prewitten conputer software.

(b)(i) The termal so includes the charge nade to consuners for the
right to access and use prewitten conputer software, where possession
of the software is maintained by the seller or a third party,
regardl ess of whether the charge for the service is on a per use, per
user, per |license, subscription, or sonme other basis.

(ii)(A The service described in (b)(i) of this subsection (6)
includes the right to access and use prewitten conputer software to
perform data processing.
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(B) For purposes of this subsection (6)(b)(ii), "data processing”
means the systenmatic performance of operations on data to extract the
required information in an appropriate formor to convert the data to
usable information. Data processing includes check processing, inmage
processing, form processing, survey processing, payroll processing,
claimprocessing, and simlar activities.

(7) The term also includes the sale of or charge made for an
extended warranty to a consuner. For purposes of this subsection,
"extended warranty” neans an agreenent for a specified duration to
performthe replacenent or repair of tangi ble personal property at no
addi ti onal charge or a reduced charge for tangi ble personal property,
| abor, or both, or to provide indemification for the replacenent or
repair of tangible personal property, based on the occurrence of
specified events. The term "extended warranty" does not include an
agreenent, otherwise neeting the definition of extended warranty in
this subsection, if no separate charge is made for the agreenent and
the value of the agreenent is included in the sales price of the
tangi bl e personal property covered by the agreenment. For purposes of
this subsection, "sales price" has the sane neaning as in RCW
82.08. 010.

(8)(a) The termalso includes the follow ng sales to consuners of
di gital goods, digital codes, and digital automated services:

(i) Sales in which the seller has granted the purchaser the right
of permanent use;

(1i1) Sales in which the seller has granted the purchaser a right of
use that is |l ess than permnent;

(ti1) Sales in which the purchaser is not obligated to nake
continued paynent as a condition of the sale; and

(iv) Sales in which the purchaser is obligated to make conti nued
paynment as a condition of the sale.

(b) A retail sale of digital goods, digital codes, or digital
automated services under this subsection (8) includes any services
provided by the seller exclusively in connection wth the digital
goods, digital codes, or digital automated services, whether or not a
separate charge is nmade for such services.

(c) For purposes of this subsection, "permanent"” neans perpetual or
for an indefinite or unspecified length of tine. A right of pernmnent
use i s presuned to have been granted unless the agreenent between the
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sell er and the purchaser specifies or the circunstances surrounding t he
transacti on suggest or indicate that the right to use term nates on the
occurrence of a condition subsequent.

(9) The termal so includes the charge made for providing tangible
personal property along with an operator for a fixed or indeterm nate
period of tine. A consideration of this is that the operator is
necessary for the tangible personal property to perform as designed.
For the purpose of this subsection (9), an operator nmust do nore than
mai ntai n, inspect, or set up the tangi bl e personal property.

(10) The term does not include the sale of or charge nade for | abor
and services rendered in respect to the building, repairing, or
i nproving of any street, place, road, highway, easenent, right-of-way,
mass public transportation termnal or parking facility, bridge,
tunnel, or trestle which is owned by a nunicipal corporation or
political subdivision of the state or by the United States and which is
used or to be used primarily for foot or vehicular traffic including
mass transportation vehicles of any kind.

(11) The term al so does not include sales of chem cal sprays or
washes to persons for the purpose of postharvest treatnment of fruit for
the prevention of scald, fungus, nold, or decay, nor does it include
sales of feed, seed, seedlings, fertilizer, agents for enhanced
pollination including insects such as bees, and spray materials to:
(a) Persons who participate in the federal conservation reserve
program the environnmental quality incentives program the wetlands
reserve program and the wldlife habitat incentives program or their
successors adm nistered by the United States departnment of agriculture;
(b) farmers for the purpose of producing for sale any agricul tural
product; and (c) farmers acting under cooperative habitat devel opnent
or access contracts with an organi zati on exenpt fromfederal incone tax
under 26 U.S.C. Sec. 501(c)(3) of the federal internal revenue code or
the Washington state departnment of fish and wildlife to produce or
inprove wldlife habitat on |land that the farnmer owns or | eases.

(12) The term does not include the sale of or charge nade for | abor
and services rendered in respect to the constructing, repairing,
decorating, or inproving of new or existing buildings or other
structures under, upon, or above real property of or for the United
States, any instrunentality thereof, or a county or city housing
authority created pursuant to chapter 35.82 RCW including the
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installing, or attaching of any article of tangible personal property
therein or thereto, whether or not such personal property becones a
part of the realty by virtue of installation. Nor does the term
i nclude the sale of services or charges nade for the clearing of |and
and the noving of earth of or for the United States, any
instrunmentality thereof, or a county or city housing authority. Nor
does the terminclude the sale of services or charges nmade for cleaning
up for the United States, or its instrunentalities, radioactive waste
and ot her by-products of weapons production and nucl ear research and
devel opnent .

(13) The term does not include the sale of or charge nade for
| abor, services, or tangible personal property pursuant to agreenents
provi di ng mai nt enance services for bus, rail, or rail fixed guideway
equi pnment when a regional transit authority is the recipient of the
| abor, services, or tangi ble personal property, and a transit agency,
as defined in RCW81.104. 015, perfornms the | abor or services.

(14) The term does not include the sale for resale of any service
described in this section if the sale would otherwi se constitute a
"sale at retail"” and "retail sale" under this section.

(15)(a) The term"sale at retail" or "retail sale" includes anounts
charged, however |abeled, to_consuners to_engage_in_any_ of the
activities listed in this subsection (15)(a), including the furnishing
of any_ associated equi pnent or, except as otherwise provided in this
subsection, providing instruction_ in_ such_ activities, where_ such
charges_are_not otherwi se defined as a "sale at retail" or "retail
sale" inthis section:

(i)(A) &olf, including any variant _in which either golf balls or
golf clubs are used, such as mniature golf, hitting golf balls at a
driving range, and golf sinmulators, and including fees charged by a
golf course to_a_player for_using his_or_ her_ own_cart. However ,
charges for golf instruction are not a retail sale, provided that if
the instruction involves the use_ of a golfing facility that_ would
otherw se require the paynent of a fee, such as green fees or driving
range fees, such fees, including the applicable retail sales tax, nust
be separately identified and charged by the golfing facility operator
to the instructor or the person receiving the instruction.

(B) Notwi thstanding (a)(i)(A) of this subsection (15) and except as
ot herwi se provided in this subsection (15)(a)(i)(B), the term"sale at
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retail" or "retail sale" does not include anobunts charged to
participate in, or_conduct, a golf_ tournanent or_ other conpetitive
event. However, anpbunts_ paid_ by event participants to_ the_ golf
facility operator are retail sales under this subsection (15)(a)(i).
Li kewi se, anmpunts paid by the event organizer to the golf facility are
retail sales under this_subsection (15)(a)(i), if such anmounts_vary
based on the nunber of event participants;

(ii) Hang gliding, indoor sky diving, paragliding, parasailing, and
simlar activities;

(iii) Air hockey, billiards, pool, foosball, darts, shuffleboard,
pi ng pong, and simlar ganes;

(iv) Access to anusenent park, thenme park, and water park
facilities, including but not limted to charges for_ adm ssion_ and
| ocker or cabana rentals. Discrete charges for rides or other
attractions or entertainnent that are in addition to the charge for
adm ssion are not a retail sale under this subsection (15)(a)(iv). For
the purposes of this subsection, an anmusenent park or thene park is a
| ocation that provides pernanently affi xed anusenent rides, ganes, and
ot her entertainnent, but does not include parks or zoos for which the
primary purpose is the exhibition of wildlife, or fairs, carnivals, and
festivals as defined in (b)(i) of this subsection;

(v) Batting cage activities;

(vi) Bowing, but not including conpetitive events, except_ that
anpbunts paid by the event participants to the bowing alley operator
are retail sales under this subsection (15)(a)(vi). Likew se, anounts
paid by the event organizer to the operator of the bowing alley are
retail sales_under this subsection_ (15)(a)(vi), if such_anmpunts vary
based on the nunber of event participants;

(vii) dinbing on_artificial clinbing structures, whether indoors
or outdoors;

(viii) Day trips for sightseeing purposes;

(ix) Bungee junping, zip lining, and riding inside a ball, whether
inflatable or otherw se;

(x) Horseback riding offered to the public, where the seller
furnishes the horse to the buyer and providing instruction is not the
primary focus of the activity, including guided rides, but not
including_therapeutic_horseback riding_ provided by an_instructor
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certified by a_nonprofit_ organization_ that offers_ national
international certification for therapeutic riding instructors;

(xi) Fishing, including providing access to private fishing areas
and charter or guided fishing, except that fishing contests and |icense
fees inposed by a governnent entity are not a retail sale under this
subsecti on;

(xii) <Guided hunting and hunting at gane_ farns and_ shooting
preserves, except that hunting contests and |license fees inposed by a
governnent entity are not aretail sale under this subsection;

(xiii) Swnmmng, but only in respect to (A recreational or fitness
swmring that is open to the public, such as open swm lap sSw mm ng,
and special events like kids night out and pool parties during open
swmtinme, and (B) pool parties for private events, such as birthdays,
famly gatherings, and enployee outings. Fees for swmmng lessons, to
participate in swim neets and other conpetitions, or to join a swim
team club, or aquatic facility are not retail sales under this
subsection (15)(a)(xiii);

(xiv) CGo-karting, bunper cars, and other notorized activities where
the seller provides the vehicle and the preni ses where the buyer wll
operate the vehicle;

(xv) Indoor _or outdoor playground activities, such as_inflatable
bounce structures and other inflatables; nazes; tranpolines; slides;
ball pits; ganmes of tag, including lazer tag and soft-dart tag; and
human gyroscope rides, regardless _of whether such activities occur at
the seller's place of business, but not including playground activities
provided for children by a licensed child day care center or licensed
famly day care provider as those terns are defined in RCW43. 215. 010;

(xvi) Shooting sports _and_activities, such as_ target shooting,
skeet, trap, sporting clays, "5" stand, and_archery, but_only in
respect to discrete charges to nenbers of the public to engage in these
activities, but not including fees to _enter a_ conpetitive event,
instruction that is entirely or predom nately classroombased, or to
join or renew a nenbership at a club, range, or other facility:;

or

(xvii) Paintball and airsoft activities;

(xviii) Skating, including ice skating, roller skating, and inline
skating, but_ only in_respect to_discrete charges_to_nenbers of the
public to_engage in_skating activities, but_ not_ including_ skating
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| essons, conpetitive events, teamactivities, or fees to join or renew
a nenbership at a skating facility, club, or other organization;

(xix) Nonnotorized snow sports and activities, such as downhill and
cross-country skiing, snowboarding, ski junping, sledding, snow tubing,
snowshoei ng, and simlar snow sports and activities, whether engaged in
outdoors or in an indoor facility with or without snow, but only in
respect to_discrete charges to the public for the use of land or
facilities to engage in_nonnotorized snow sports and activities, such
as fees, however |abeled, for the use of ski lifts and tows and daily
or season passes for access to trails or other areas where nonnotori zed
snow sports_and activities are_conduct ed. However, fees for permts
i ssued by a governnental entity to park a vehicle on or access public
lands, or permts or |eases granted by an owner of private tinberland
for recreational access to areas used prinarily for growing and

harvesting tinber, are not retail sales under this subsection
(15)(a)(xix); and
(xx) _ Scuba diving:;  snorkeling; river rafting;  surfing;

kiteboarding; flyboarding; water slides; inflatables, such_ as water
pillows, water tranpolines, and water rollers; and sinmlar water sports
and activities.

(b) Notw thstanding anything to the contrary in_this_ subsection
(15), the term "sale at_ retail” or_ "retail sale" does not_ include
charges:

(i) Mude for_ adm ssion to, and rides or_ attractions at, fairs
carnivals, and festivals. For the purposes of this subsection, fairs,
carnivals, and festivals are events that do not exceed twenty-one days
and a majority of the anusenent rides, if any, are not affixed to rea
property:;

(ii) Made by an educational institution to its students and staff
for activities defined as retail sales by (a)(i) through (xx) of this
subsection. However, charges nade by an educational institution toits
alumi or other nenbers of the general public for these activities are
a _retail sale under this subsection (15). For purposes of this
subsection (15)(b)(ii), "educational institution"” has the sanme neaning
as in RCW82.04.170;

(iii) Mde by a vocational school for commercial diver training
that is licensed by the workforce training and education coordinating
board under chapter 28C 10 RCW or

p. 13 ESSB 6472



a b W N

©O© 00 N O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

31
32
33
34
35
36

(iv) Mde for_ day canps_offered_by a_ nonprofit_organization_ or
state or local governnental entity that provide youth not older than
age eighteen, or that are focused on_ providing individuals wth
disabilities or nental illness, the opportunity to participate in_a
variety of supervised activities.

Sec. 2. RCWB82.04.060 and 2010 c 106 s 203 are each anended to
read as follows:

"Sal e at whol esal e" or "whol esal e sal e" neans:

(1) Any sale, which is not a sale at retail, of:

(a) Tangi bl e personal property;

(b) Services defined as a retail sale in RCW82.04.050(2) (a) or
(9);

(c) ((Amusenent—or—recreatton—services—as—deftned)) Activities
defined as aretail sale in RCW82. 04. 050( ((3(=a))) (15);

(d) Prewritten conputer software;

(e) Services described in RCW82.04.050(6) (b);

(f) Extended warranties as defined in RCW 82. 04. 050(7);

(9) Conpetitive telephone service, ancillary services, or
t el ecomruni cati ons service as those terns are defined i n RCW82. 04. 065;
or

(h) Digital goods, digital codes, or digital automated services;

(2) Any charge made for |abor and services rendered for persons who
are not consuners, in respect to real or personal property, if such
charge is expressly defined as a retail sale by RCW 82.04.050 when
rendered to or for consunmers. For the purposes of this subsection (2),
"real or personal property" does not include any natural products naned
in RCW82.04. 100; and

(3) The sale of any service for resale, if the sale is excluded
from the definition of "sale at retail” and "retail sale" in RCW
82.04. 050(14).

Sec. 3. RCW82.04.190 and 2010 c¢ 111 s 202 and 2010 c 106 s 204
are each reenacted and anended to read as foll ows:

"Consuner" means the foll ow ng:

(1) Any person who purchases, acquires, owns, holds, or uses any
article of tangi ble personal property irrespective of the nature of the
person's business and including, anong others, wthout Iimting the
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scope hereof, persons who install, repair, clean, alter, inprove,
construct, or decorate real or personal property of or for consuners
ot her than for the purpose of:

(a) Resal e as tangi ble personal property in the regular course of
busi ness;

(b) I'ncorporating such property as an ingredient or conponent of
real or personal property when installing, repairing, cleaning,
altering, inprinting, inproving, constructing, or decorating such real
or personal property of or for consuners;

(c) Consum ng such property in producing for sale as a new article
of tangible personal property or a new substance, of which such
property becones an ingredient or conponent or as a chem cal used in
processi ng, when the primary purpose of such chemcal is to create a
chem cal reaction directly through contact with an ingredient of a new
article being produced for sale;

(d) Consuming the property purchased in producing ferrosilicon
which is subsequently used in producing magnesium for sale, if the
primary purpose of such property is to create a chemcal reaction
directly through contact wwth an ingredient of ferrosilicon; or

(e) Satisfying the person's obligations under an extended warranty
as defined in RCW 82.04.050(7), if such tangible personal property
repl aces or becones an ingredient or conponent of property covered by
t he extended warranty w thout intervening use by such person;

(2)(a) Any person engaged in any business activity taxable under
RCW 82. 04. 290 or 82.04.2908; (b) any person who purchases, acquires, or
uses any conpetitive telephone service, ancillary services, or
t el econmuni cati ons service as those terns are defined i n RCW82. 04. 065,
other than for resale in the regular course of business; (c) any person
who purchases, acquires, or wuses any service defined in RCW
82.04.050(2) (a) or (g), other than for resale in the regular course of
business or for the purpose of satisfying the person's obligations
under an extended warranty as defined in RCW 82.04.050(7); (d) any

person who ((purehases—acquires—or—uses—anyaruserent—andrecreation
servi-ce—defned+nROAN8204-050{(3)(a))) makes a purchase neeting_the

definition of "sale at retail" and_ "retail sale" under RCW
82. 04. 050(15), other than for resale in the regul ar course of business;
(e) any person who purchases or acquires an extended warranty as

defined in RCW82.04.050(7) other than for resale in the regul ar course
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of business; and (f) any person who is an end user of software. For
pur poses of this subsection (2)(f) and RCW 82. 04. 050(6), a person who
purchases or otherwise acquires prewitten conputer software, who
provi des services described in RCW82. 04.050(6)(b) and who w Il charge
consuners for the right to access and use the prewitten conputer
software, is not an end user of the prewitten conputer software;

(3) Any person engaged in the business of contracting for the
buil ding, repairing or inproving of any street, place, road, highway,
easenent, right-of-way, mass public transportation term nal or parking
facility, bridge, tunnel, or trestle which is owed by a nunicipal
corporation or political subdivision of the state of Washi ngton or by
the United States and which is used or to be used primarily for foot or
vehi cular traffic including mass transportation vehicles of any kind as
defined in RCW82.04. 280, in respect to tangi bl e personal property when
such person i ncorporates such property as an ingredi ent or conponent of
such publicly owned street, pl ace, r oad, hi ghway, easenent
right-of-way, mass public transportation term nal or parking facility,
bridge, tunnel, or trestle by installing, placing or spreading the
property in or upon the right-of-way of such street, place, road,
hi ghway, easenent, bridge, tunnel, or trestle or in or upon the site of
such mass public transportation termnal or parking facility;

(4) Any person who is an owner, |lessee or has the right of
possession to or an easenent in real property which is being
constructed, repaired, decorated, inproved, or otherwise altered by a
person engaged i n business, excluding only (a) nunicipal corporations
or political subdivisions of the state in respect to | abor and services
rendered to their real property which is used or held for public road
purposes, and (b) the United States, instrunentalities thereof, and
county and city housing authorities created pursuant to chapter 35.82
RCWin respect to | abor and services rendered to their real property.
Not hi ng contained in this or any other subsection of this definition
shal | be construed to nodify any other definition of "consuner";

(5 Any person who is an owner, |essee, or has the right of
possession to personal property which is being constructed, repaired,
i nproved, cleaned, inprinted, or otherw se altered by a person engaged
i n busi ness;

(6) Any person engaged in the business of constructing, repairing,
decorating, or inproving new or existing buildings or other structures
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under, upon, or above real property of or for the United States, any
instrunentality thereof, or a county or city housing authority created
pursuant to chapter 35.82 RCW including the installing or attaching of
any article of tangible personal property therein or thereto, whether
or not such personal property becones a part of the realty by virtue of
installation; also, any person engaged in the busi ness of clearing | and
and noving earth of or for the United States, any instrunentality
thereof, or a county or city housing authority created pursuant to
chapter 35.82 RCW Any such person is a consunmer within the neani ng of
this subsection in respect to tangi ble personal property incorporated
into, installed in, or attached to such building or other structure by
such person, except that consuner does not include any person engaged
in the business of constructing, repairing, decorating, or inproving
new or existing buildings or other structures under, upon, or above
real property of or for the United States, or any instrunentality
thereof, if the investnment project would qualify for sales and use tax
deferral under chapter 82.63 RCWif undertaken by a private entity;

(7) Any person who is a lessor of machinery and equi pnent, the
rental of which is exenpt fromthe tax inposed by RCW 82. 08. 020 under
RCW 82.08. 02565, with respect to the sale of or charge made for
tangi bl e personal property consuned in respect to repairing the
machi nery and equi pnent, if the tangi bl e personal property has a useful
life of |ess than one year. Not hi ng contained in this or any other
subsection of this section may be construed to nodify any other
definition of "consuner";

(8) Any person engaged in the business of cleaning up for the
United States, or its instrunentalities, radioactive waste and ot her
by- products of weapons production and nucl ear research and devel opnent;

(9 Any person who is an owner, |essee, or has the right of
possessi on of tangi ble personal property that, under the ternms of an
extended warranty as defined in RCW82.04.050(7), has been repaired or
is replacenent property, but only with respect to the sale of or charge
made for the repairing of the tangible personal property or the
repl acenent property;

(10) Any person who purchases, acquires, or uses services described
in RCWS82. 04.050(6) (b) other than:

(a) For resale in the regular course of business; or
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(b) For purposes of consumng the service described in RCW
82.04.050(6) (b) in producing for sale a new product, but only if such
servi ce becones a conponent of the new product. For purposes of this
subsection (10), "product"” neans a digital product, an article of
tangi bl e personal property, or the service described in RCW
82. 04. 050(6) (b);

(11)(a) Any end wuser of a digital product or digital code.
"Consuner" does not include any person who is not an end user of a
digital product or a digital code and purchases, acquires, owns, holds,
or uses any digital product or digital code for purposes of consum ng
the digital product or digital code in producing for sale a new
product, but only if the digital product or digital code becones a
conponent of the new product. A digital code becones a conponent of a
new product if the digital good or digital automated service acquired
t hrough the use of the digital code becomes incorporated into a new

product . For purposes of this subsection, "product" has the sane
meani ng as i n subsection (10) of this section.
(b)(i) For purposes of this subsection, "end user" neans any

t axpayer as defined in RCW82.12. 010 ot her than a taxpayer who receives
by contract a digital product for further comercial broadcast,
rebroadcast, transmssion, retransmssion, licensing, relicensing,
distribution, redistribution or exhibition of the product, in whole or
in part, to others. A person that purchases digital products or
digital codes for the purpose of giving away such products or codes

wll not be considered to have engaged in the distribution or
redi stribution of such products or codes and will be treated as an end
user;

(i) If a purchaser of a digital code does not receive the
contractual right to further redistribute, after the digital code is
redeened, the underlying digital product to which the digital code
rel ates, then the purchaser of the digital code is an end user. |If the
purchaser of the digital code receives the contractual right to further
redistribute, after the digital code is redeened, the underlying
digital product to which the digital code relates, then the purchaser
of the digital code is not an end user. A purchaser of a digital code
who has the contractual right to further redistribute the digital code
is an end user if that purchaser does not have the right to further
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redistribute, after the digital code is redeened, the underlying
digital product to which the digital code relates; and

(12) Any person who provides services described in RCW
82. 04. 050(9). Any such person is a consuner with respect to the
pur chase, acquisition, or use of the tangi ble personal property that
the person provides along with an operator in rendering services
defined as aretail sale in RCW82.04.050(9). Any such person nay al so
be a consuner under other provisions of this section.

Sec. 4. RCW82.08.0291 and 2000 ¢ 103 s 8 are each anended to read
as follows:

The tax i nposed by RCW82.08.020 ((shatt)) does not apply to ((the
sate — ol —anuserent —and — recreatt-on — serviees— —or —personal — services
speetied+n—ROW-8204-050(3)1{g))) sales defined as a sale at retai
and _retail sale_ under RCW 82.04.050_(3)(g)_or_(15), by a nonprofit
yout h organi zation, as defined in RCW 82.04.4271, to nenbers of the
organi zation; nor shall the tax apply to physical fitness classes
provi ded by a | ocal governnent.

Sec. 5. RCWS82.12.010 and 2010 c 127 s 4 are each reenacted and
anmended to read as foll ows:

For the purposes of this chapter:

(1) The neani ng ascribed to words and phrases in chapters 82.04 and
82.08 RCW insofar as applicable, has full force and effect wth
respect to taxes inposed under the provisions of this chapter.
"Consuner," in addition to the nmeaning ascribed to it in chapters 82.04
and 82.08 RCW insofar as applicable, also neans any person who
di stributes or displays, or causes to be distributed or displayed, any
article of tangi ble personal property, except newspapers, the primary
purpose of which is to pronote the sale of products or services. Wth
respect to property distributed to persons within this state by a
consumer as defined in this subsection (1), the use of the property is
deened to be by such consuner.

(2) "Extended warranty" has the sanme neaning as in RCW
82.04. 050(7).

(3) "Purchase price" neans the sane as sales price as defined in
RCW 82. 08. 010.
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(4)(a)(i) Except as provided in (a)(ii) of this subsection (4),
"retailer"” means every seller as defined in RCW 82.08.010 and every
person engaged i n the business of selling tangible personal property at
retail and every person required to collect from purchasers the tax
i nposed under this chapter.

(ii1) "Retailer" does not include a professional enpl oyer
organi zati on when a covered enpl oyee coenpl oyed with the client under
the terns of a professional enployer agreenent engages in activities
that constitute a sale of tangible personal property, extended
warranty, digital good, digital code, or a sale of any digital
automated service or service defined as a retail sale in RCW82.04. 050
(2) (a) or (9)((+—3=a)-)) or (6)(b) that is subject to the tax
i nposed by this chapter. In such cases, the client, and not the
pr of essi onal enpl oyer organi zation, is deened to be the retailer and is
responsible for collecting and remtting the tax inposed by this

chapter.
(b) For the purposes of (a) of this subsection, the terns "client,"”
"covered enpl oyee, " "pr of essi onal enpl oyer agreenent, " and

"prof essional enployer organi zation" have the sanme neanings as in RCW
82. 04. 540.

(5) "Taxpayer" and "purchaser" include all persons included within
the nmeaning of the word "buyer” and the word "consuner” as defined in
chapters 82.04 and 82. 08 RCW

(6) "Use," "used," "using," or "put to use" have their ordinary
meani ng, and nean:

(a) Wth respect to tangi bl e personal property, except for natural
gas and nmanufactured gas, the first act within this state by which the
t axpayer takes or assunmes domnion or control over the article of
tangi bl e personal property (as a consuner), and include installation
storage, wthdrawal from storage, distribution, or any other act
preparatory to subsequent actual use or consunption within this state;

(b) Wth respect to a service defined in RCW 82.04.050(2)(a), the
first act within this state after the service has been perforned by
whi ch the taxpayer takes or assunes domnion or control over the
article of tangible personal property upon which the service was
performed (as a consuner), and includes installation, storage,
w thdrawal from storage, distribution, or any other act preparatory to
subsequent actual use or consunption of the article wwthin this state;
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(c) Wth respect to an extended warranty, the first act wwthin this
state after the extended warranty has been acquired by which the
t axpayer takes or assunmes domnion or control over the article of
tangi bl e personal property to which the extended warranty applies, and
i ncludes installation, storage, withdrawal fromstorage, distribution,
or any other act preparatory to subsequent actual use or consunption of
the article withinthis state;

(d) Wth respect to a digital good or digital code, the first act
wthin this state by which the taxpayer, as a consuner, Views,
accesses, downl oads, possesses, st ores, opens, mani pul at es, or
ot herwi se uses or enjoys the digital good or digital code;

(e) Wth respect to a digital autonmated service, the first act
within this state by which the taxpayer, as a consuner, uses, enjoys,
or otherw se receives the benefit of the service;

(f) Wth respect to a service defined as a retail sale in RCW
82.04.050(6)(b), the first act wwthin this state by which the taxpayer,
as a consuner, accesses the prewitten conputer software;

(g) Wth respect to a service defined as a retail sale in RCW
82.04.050(2)(g), the first act wwthinthis state after the service has
been perforned by which the taxpayer, as a consuner, Views, accesses,
downl oads, possesses, stores, opens, nmani pul ates, or otherw se uses or
enj oys the digital good upon which the service was perforned; and

(h) Wth respect to natural gas or manufactured gas, the use of
which is taxable under RCW 82.12.022, including gas that is also
t axabl e under the authority of RCW82.14.230, the first act within this
state by which the taxpayer consunmes the gas by burning the gas or
storing the gas in the taxpayer's own facilities for later consunption
by the taxpayer.

(7)(a) "Value of the article used" is the purchase price for the
article of tangible personal property, the use of which is taxable

under this chapter. The term also includes, in addition to the
purchase price, the anount of any tariff or duty paid with respect to
the inportation of the article used. In case the article used is

acquired by lease or by gift or is extracted, produced, or manufactured
by the person using the sane or is sold under conditions wherein the
purchase price does not represent the true value thereof, the val ue of
the article used is determned as nearly as possible according to the
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retail selling price at place of use of simlar products of Iike
qual ity and character under such rules as the departnent may prescri be.

(b) I'n case the articles used are acquired by bailnment, the val ue
of the use of the articles so used nmust be in an anobunt representing a
reasonabl e rental for the use of the articles so bailed, determ ned as
nearly as possible according to the value of such use at the places of
use of simlar products of |ike quality and character under such rules
as the departnent of revenue nmay prescribe. |In case any such articles
of tangi bl e personal property are used in respect to the construction,
repairing, decorating, or inproving of, and which becone or are to
beconme an ingredient or conponent of, new or existing buildings or
ot her structures under, upon, or above real property of or for the
United States, any instrunentality thereof, or a county or city housing
authority created pursuant to chapter 35.82 RCW including the
installing or attaching of any such articles therein or thereto,
whet her or not such personal property becones a part of the realty by
virtue of installation, then the value of the use of such articles so
used is determned according to the retail selling price of such
articles, or in the absence of such a selling price, as nearly as
possi ble according to the retail selling price at place of use of
simlar products of |like quality and character or, in the absence of
either of these selling price measures, such value may be determ ned
upon a cost basis, in any event under such rules as the departnent of
revenue may prescribe.

(c) In the case of articles owned by a user engaged in business
outside the state which are brought into the state for no nore than one
hundred eighty days in any period of three hundred sixty-five
consecutive days and which are tenporarily used for business purposes
by the person in this state, the value of the article used nust be an
anount representing a reasonable rental for the use of the articles,
unl ess the person has paid tax under this chapter or chapter 82.08 RCW
upon the full value of the article used, as defined in (a) of this
subsecti on.

(d) In the case of articles manufactured or produced by the user
and used in the manufacture or production of products sold or to be
sold to the departnent of defense of the United States, the value of
the articles wused is determned according to the value of the
i ngredi ents of such articles.
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(e) Inthe case of an article manufactured or produced for purposes
of serving as a prototype for the devel opnent of a new or inproved
product, the value of the article used is determ ned by: (1) The
retail selling price of such new or inproved product when first offered
for sale; or (ii) the value of mterials incorporated into the
prototype in cases in which the new or inproved product is not offered
for sale.

(f) In the case of an article purchased with a direct pay permt
under RCW82.32.087, the value of the article used is determ ned by the
purchase price of such article if, but for the use of the direct pay
permt, the transaction woul d have been subject to sales tax.

(8 "Value of the digital good or digital code used" neans the
purchase price for the digital good or digital code, the use of which
is taxabl e under this chapter. |If the digital good or digital code is
acquired other than by purchase, the value of the digital good or
digital code nust be determ ned as nearly as possible according to the
retail selling price at place of use of simlar digital goods or
digital codes of like quality and character under rul es the depart nent
may prescri be.

(9) "Value of the extended warranty used"” neans the purchase price
for the extended warranty, the use of which is taxable under this
chapter. If the extended warranty is received by gift or wunder
condi ti ons wherein the purchase price does not represent the true val ue
of the extended warranty, the value of the extended warranty used is
determ ned as nearly as possible according to the retail selling price
at place of use of simlar extended warranties of |ike quality and
character under rules the departnent may prescri be.

(10) "Value of the service used" neans the purchase price for the
digital automated service or other service, the use of which is taxable
under this chapter. If the service is received by gift or under
condi ti ons wherein the purchase price does not represent the true val ue
thereof, the value of the service used is determned as nearly as
possi ble according to the retail selling price at place of use of
simlar services of |ike quality and character under rules the
departnment may prescri be.

Sec. 6. RCW 82.12.020 and 2010 1st sp.s. ¢ 23 s 206 are each
amended to read as foll ows:
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(1) There is levied and collected fromevery person in this state
a tax or excise for the privilege of using wthin this state as a
consumer any:

(a) Article of tangible personal property acquired by the user in
any manner, including tangible personal property acquired at a casual
or isolated sale, and including by-products used by the manufacturer
t hereof, except as otherwi se provided in this chapter, irrespective of
whether the article or simlar articles are manufactured or are
avai l abl e for purchase within this state;

(b) Prewitten conputer software, regardless of the nethod of
delivery, but excluding prewitten conputer software that is either
provided free of charge or is provided for tenporary use in view ng
i nformati on, or both;

(c) Services defined as a retail sale in RCW82.04.050 (2) (a) or
(9) ((—3r=a))) or (6)(b), excluding services defined as a retail sale
in RCW82.04.050(6) (b) that are provi ded free of charge;

(d) Extended warranty; or

(e)(i) Digital good, digital code, or digital autonated service,
i ncluding the use of any services provided by a seller exclusively in
connection with digital goods, digital codes, or digital automated
servi ces, whether or not a separate charge is nade for such servi ces.

(i) Wth respect to the use of digital goods, digital autonated
services, and digital codes acquired by purchase, the tax inposed in
this subsection (1)(e) applies in respect to:

(A) Sales in which the seller has granted the purchaser the right
of permanent use;

(B) Sales in which the seller has granted the purchaser a right of
use that is | ess than pernmanent;

(C) Sales in which the purchaser is not obligated to nmake conti nued
paynment as a condition of the sale; and

(D) Sales in which the purchaser is obligated to make conti nued
paynment as a condition of the sale.

(ii1) Wth respect to digital goods, digital automated services,
and digital codes acquired other than by purchase, the tax inposed in
this subsection (1)(e) applies regardless of whether or not the
consuner has a right of permanent use or is obligated to nake conti nued
paynment as a condition of use.
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(2) The provisions of this chapter do not apply in respect to the
use of any article of tangible personal property, extended warranty,
digital good, digital code, digital automated service, or service
t axabl e under RCW 82.04.050 (2) (a) or (9) ((+—3r=))) or (6)(b), if
the sale to, or the use by, the present user or the present user's
bai l or or donor has already been subjected to the tax under chapter
82.08 RCWor this chapter and the tax has been paid by the present user
or by the present user's bailor or donor.

(3)(a) Except as provided in this section, paynent of the tax
i nposed by this chapter or chapter 82.08 RCW by one purchaser or user
of tangi bl e personal property, extended warranty, digital good, digital
code, digital automated service, or other service does not have the
ef fect of exenpting any other purchaser or user of the sane property,
extended warranty, digital good, digital code, digital automated
service, or other service fromthe taxes inposed by such chapters.

(b) The tax inposed by this chapter does not apply:

(i) If the sale to, or the use by, the present user or his or her
bail or or donor has already been subjected to the tax under chapter
82.08 RCWor this chapter and the tax has been paid by the present user
or by his or her bailor or donor;

(1i) In respect to the use of any article of tangible personal
property acquired by bailnment and the tax has once been paid based on
reasonabl e rental as determ ned by RCW 82. 12. 060 neasured by the val ue
of the article at tinme of first use nultiplied by the tax rate i nposed
by chapter 82.08 RCWor this chapter as of the tine of first use;

(iii) In respect to the use of any article of tangible personal
property acquired by bailnment, if the property was acquired by a
previous bailee from the sane bailor for use in the sanme general
activity and the original bailnment was prior to June 9, 1961; or

(iv) To the use of digital goods or digital automated services,
whi ch were obtained through the use of a digital code, if the sale of
the digital code to, or the use of the digital code by, the present
user or the present user's bailor or donor has al ready been subjected
to the tax under chapter 82.08 RCWor this chapter and the tax has been
paid by the present user or by the present user's bailor or donor.

(4)(a) Except as provided in (b) of this subsection (4), the tax is
| evied and nust be collected in an amobunt equal to the value of the
article used, value of the digital good or digital code used, val ue of
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the extended warranty used, or value of the service used by the
taxpayer, nmultiplied by the applicable rates in effect for the retail
sal es tax under RCW 82. 08. 020.

(b) I'n the case of a seller required to collect use tax fromthe
purchaser, the tax nust be collected in an anount equal to the purchase
price multiplied by the applicable rate in effect for the retail sales
t ax under RCW82. 08. 020.

(5) For purposes of the tax inposed in this section, "person"
i ncludes anyone within the definition of "buyer," "purchaser,"” and
"consuner" in RCW82.08.010

Sec. 7. RCW82.12.02595 and 2009 c¢ 535 s 615 are each anended to
read as foll ows:

(1) This chapter does not apply to the use by a nonprofit
charitable organization or state or |local governnental entity of
personal property that has been donated to the nonprofit charitable
organi zation or state or local governnental entity, or to the
subsequent use of the property by a person to whom the property is
donated or bailed in furtherance of the purpose for which the property
was originally donated.

(2) This chapter does not apply to the donation of personal
property w thout intervening use to a nonprofit charitable
organi zation, or to the incorporation of tangible personal property
Wi thout intervening use into real or personal property of or for a
nonprofit charitable organization in +the course of installing,
repairing, cleaning, altering, inprinting, inproving, constructing, or
decorating the real or personal property for no charge.

(3) This chapter does not apply to the use by a nonprofit
charitabl e organi zation of |abor and services rendered in respect to
installing, repairing, cleaning, altering, inprinting, or inproving
personal property provided to the charitabl e organization at no charge,
or to the donation of such services.

((
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Sec. 8. RCWS82.12.035 and 2009 c 535 s 1107 are each anended to
read as foll ows:

A credit is allowed agai nst the taxes inposed by this chapter upon
the use in this state of tangi ble personal property, extended warranty,
digital good, digital code, digital automated service, or services
defined as a retail sale in RCW 82.04.050 (2) (a) or (9) ((—3=))
or (6)(b), in the anmpbunt that the present user thereof or his or her
bai |l or or donor has paid a legally inposed retail sales or use tax with
respect to such property, extended warranty, digital good, digita
code, digital automated service, or service defined as aretail sale in
RCW 82. 04. 050 (2) (a) or (9)((+—3=)+)) or (6)(b) to any other state,
possession, territory, or comonwealth of the United States, any
political subdivision thereof, the D strict of Colunbia, and any
foreign country or political subdivision thereof.

Sec. 9. RCW 82.12.040 and 2011 1st sp.s. ¢ 20 s 103 are each
anmended to read as foll ows:

(1) Every person who maintains inthis state a place of business or
a stock of goods, or engages in business activities within this state,
shall obtain from the departnment a certificate of registration, and
shall, at the tinme of making sales of tangible personal property,
digital goods, digital codes, digital automated services, extended
warranties, or sales of any service defined as a retail sale in RCW
82.04.050 (2) (a) or (9)((+—3r=+)) or (6)(b), or making transfers of
ei ther possession or title, or both, of tangible personal property for
use in this state, collect from the purchasers or transferees the tax
i nposed under this chapter. The tax to be collected under this section
must be in an anmount equal to the purchase price nultiplied by the rate
in effect for the retail sales tax under RCW 82.08. 020. For the
pur poses of this chapter, the phrase "maintains in this state a pl ace
of business" ((shal)) includes the solicitation of sales and/or taking

of orders by sales agents or traveling representatives. For the
purposes of this chapter, "engages in business activity within this
state" includes every activity which is sufficient under the
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Constitution of the United States for this state to require collection
of tax wunder this chapter. The departnent nust in rules specify
activities which constitute engaging in business activity wwthin this
st at e, and  nust keep the rules current wth future court
interpretations of the Constitution of the United States.

(2) Every person who engages in this state in the business of
acting as an independent selling agent for persons who do not hold a
valid certificate of registration, and who receives conpensation by
reason of sales of tangible personal property, digital goods, digital
codes, digital automated services, extended warranties, or sales of any
service defined as a retail sale in RCW 82.04.050 (2) (a) or (9)((+
r=a)-)) or (6)(b), of his or her principals for use in this state,
must, at the tinme such sales are made, collect fromthe purchasers the
tax i1nposed on the purchase price under this chapter, and for that
purpose is deened a retailer as defined in this chapter.

(3) The tax required to be collected by this chapter is deened to
be held in trust by the retailer until paidto the departnent, and any
retailer who appropriates or converts the tax collected to the
retailer's own use or to any use other than the paynent of the tax
provi ded herein to the extent that the noney required to be collected
is not avail able for paynment on the due date as prescribed is guilty of
a m sdeneanor. In case any seller fails to collect the tax herein
i nposed or having collected the tax, fails to pay the sane to the
departnent in the manner prescribed, whether such failure is the result
of the seller's own acts or the result of acts or conditions beyond the
seller's control, the seller is nevertheless personally liable to the
state for the ambunt of such tax, unless the seller has taken fromthe
buyer a copy of a direct pay permt issued under RCW82. 32. 087.

(4) Any retailer who refunds, remts, or rebates to a purchaser, or
transferee, either directly or indirectly, and by whatever neans, al
or any part of the tax levied by this chapter is guilty of a
m sdeneanor .

(5) Notwi thstandi ng subsections (1) through (4) of this section
any person making sales is not obligated to collect the tax inposed by
this chapter if:

(a) The person's activities in this state, whether conducted
directly or through another person, are limted to:

(i) The storage, dissem nation, or display of adverti sing;
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(1i) The taking of orders; or

(1i1) The processing of paynents; and

(b) The activities are conducted electronically via a web site on
a server or other conputer equi pnent |ocated in Washi ngton that is not
owned or operated by the person naking sales into this state nor owned
or operated by an affiliated person. "Affiliated persons" has the sane
meani ng as provided in RCW82. 04. 424.

(6) Subsection (5) of this section expires when: (a) The United
States congress grants individual states the authority to inpose sales
and use tax collection duties on renote sellers; or (b) it 1is
determined by a court of conpetent jurisdiction, in a judgnment not
subject to review, that a state can inpose sales and use tax collection
duties on renote sellers.

(7) Notw thstandi ng subsections (1) through (4) of this section
any person making sales is not obligated to collect the tax inposed by
this chapter if the person would have been obligated to collect retai
sales tax on the sale absent a specific exenption provided in chapter
82.08 RCW and there is no corresponding use tax exenption in this
chapter. Nothing in this subsection (7) may be construed as relieving
purchasers fromliability for reporting and remtting the tax due under
this chapter directly to the departnent.

(8) Notw thstandi ng subsections (1) through (4) of this section
any person making sales is not obligated to collect the tax inposed by
this chapter if the state is prohibited under the Constitution or |aws
of the United States from requiring the person to collect the tax
i nposed by this chapter.

Sec. 10. RCW82.12.860 and 2009 c 535 s 621 are each anended to
read as foll ows:

(1) This chapter does not apply to state credit unions with respect
to the use of any article of tangible personal property, digital good,
digital code, digital automated service, service defined as a retail
sale in RCW 82.04.050 (2) (a) or (9(((+—3f=a)) or (6)(b), or
extended warranty, acquired froma federal credit union, foreign credit
union, or out-of-state credit union as a result of a nerger or
conver si on.

(2) For purposes of this section, the follow ng definitions apply:
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(a) "Federal <credit union" neans a credit union organized and
operating under the |l aws of the United States.

(b) "Foreign credit union" neans a credit union organized and
operating wunder the laws of another country or other foreign
jurisdiction.

(c) "Qut-of-state credit union” nmeans a credit union organi zed and
operating under the | aws of another state or United States territory or
possessi on.

(d) "State credit wunion"™ neans a credit wunion organized and
operating under the laws of this state.

Sec. 11. RCW82.32.087 and 2010 ¢ 112 s 10 are each anended to
read as foll ows:

(1) The director may grant a direct pay permt to a taxpayer who
denonstrates, to the satisfaction of the director, that the taxpayer
meets the requirenents of this section. The direct pay permt allows
the taxpayer to accrue and remt directly to the departnent use tax on
the acquisition of tangible personal property or sales tax on the sale
of or charges made for |abor and/or services, in accordance with all of
the applicable provisions of this title. Any taxpayer that uses a
direct pay permt shall remt state and |local sales or use tax directly
to the departnent. The agreenment by the purchaser to remt tax
directly to the departnent, rather than pay sales or use tax to the
seller, relieves the seller of the obligation to collect sales or use
tax and requires the buyer to pay use tax on the tangi ble persona
property and sales tax on the sale of or charges nmade for |abor and/or
servi ces.

(2)(a) A taxpayer may apply for a permt under this section if:
(i) The taxpayer's cunulative tax liability is reasonably expected to
be two hundred forty thousand dollars or nore in the current cal endar
year; or (ii) the taxpayer nmakes purchases subject to the taxes inposed
under chapter 82.08 or 82.12 RCWin excess of ten mllion dollars per
cal endar year. For the purposes of this section, "tax liability" nmeans
the amount required to be remtted to the departnent for taxes
adm ni stered under this chapter, except for the taxes inposed or
aut hori zed by chapters 82. 14A, 82.14B, 82.24, 82.27, 82.29A, and 84. 33
RCW
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(b) Application for a permt nust be mde in witing to the
director in a formand manner prescribed by the departnent. A taxpayer
who transacts business in two or nore locations my submt one
application to cover the nultiple | ocations.

(c) The director nust review a direct pay permt application in a
timely manner and ((shal)) nust notify the applicant, in witing, of
t he approval or denial of the application. The departnment nust approve
or deny an application based on the applicant's ability to conply with
| ocal governnent use tax coding capabilities and responsibilities;
requi renents for vendor notification; recordkeeping obligations;
el ectronic data capabilities; and tax reporting pr ocedur es.
Additionally, an application may be denied if the director determ nes
that denial would be in the best interest of collecting taxes due under
this title. The departnment nust provide a direct pay permt to an
approved applicant wwth the notice of approval. The direct pay permt
shall <clearly state that the holder is solely responsible for the
accrual and paynent of the tax inposed under chapters 82.08 and 82.12
RCWand that the seller is relieved of liability to collect tax inposed
under chapters 82.08 and 82.12 RCW on all sales to the direct pay
perm t hol der . The taxpayer may petition the director for
reconsi deration of a denial.

(d) A taxpayer who uses a direct pay permt nust continue to
mai ntain records that are necessary to a determnation of the tax
liability in accordance with this title. A direct pay permt is not
transferable and the use of a direct pay permt may not be assigned to
athird party.

(3) Taxes for which the direct pay permt is used are due and
payable on the tax return for the reporting period in which the
t axpayer (a) receives the tangi ble personal property purchased or in
which the labor and/or services are perforned or (b) receives an
invoice for such property or such |abor and/or services, whichever
period is earlier.

(4) The holder of a direct pay permt nust furnish a copy of the
direct pay permt to each vendor with whom the taxpayer has opted to
use a direct pay permt. Sellers who make sal es upon which the sal es
or use tax is not collected by reason of the provisions of this
section, in addition to existing requirenments under this title, mnust
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maintain a copy of the direct pay permt and any such records or
information as the departnent may specify.

(5) Adirect pay permt is subject to revocation by the director at
any tinme the departnent determ nes that the taxpayer has violated any
provision of this section or that revocation would be in the best
interests of collecting the taxes due under this title. The notice of
revocation nust be in witing and is effective either as of the end of
the taxpayer's next normal reporting period or a date deened
appropriate by the director and identified in the revocation notice.
The taxpayer may petition the director for reconsideration of a
revocation and reinstatenment of the permt.

(6) Any taxpayer who chooses to no |onger use a direct pay permt
or whose permt is revoked by the departnent, nust return the permt to
t he departnent and i mredi ately make a good faith effort to notify all
vendors to whomthe permt was given, advising themthat the permt is
no | onger valid.

(7) Except as provided in this subsection, the direct pay permt
may be used for any purchase of tangible personal property and any
retail sale under RCW 82.04.050. The direct pay permt nay not be used
for:

(a) Purchases of neal s or beverages;

(b) Purchases of notor vehicles, trailers, boats, airplanes, and
ot her property subject to requirenments for title transactions by the
departnent of |icensing;

(c) Purchases for which a reseller permt or other docunentation
aut hori zed under RCW82.04. 470 may be used;

(d) Purchases that neet the definitions of RCW 82.04.050 (2) (e)
and (f), (3) (a) through (({e))) (c). (e), (f), and (g), ((and)) (5)._
and (15); or

(e) Oher activities subject to tax under chapter 82.08 or 82.12

RCW that the departnment by rule designates, consistent with the
pur poses of this section, as activities for which a direct pay permt
i s not appropriate and may not be used.

NEW SECTI ON.  Sec. 12. RCW 82.12.02917 (Exenptions--Use of
anusenent and recreation services by nonprofit youth organization) and
1999 c 358 s 7 are each repeal ed.
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NEW SECTI ON. Sec. 13. The repeal in section 12 of this act does
not affect any existing right acquired or liability or obligation
i ncurred under the statute repeal ed or under any rule or order adopted
under that statute nor does it affect any proceedings instituted under
the statute repeal ed.

NEW SECTION. Sec. 14. This act takes effect January 1, 2015.

~-- END ---
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