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ENGROSSED SUBSTI TUTE SENATE BI LL 5082

State of WAshi ngton 63rd Legislature 2013 Regul ar Session

By Senate Financial Institutions, Housing & Insurance (originally
sponsored by Senators Benton and Smith)

READ FI RST TI ME 01/ 31/ 13.

AN ACT Rel ating to exchange facilitator requirenents; and anendi ng
RCW 19. 310. 010, 19.310.040, 19.310.080, 19.310.100, 19.310.110, and
19. 310. 120.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW19.310.010 and 2009 ¢ 70 s 2 are each anended to read
as follows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) A person or entity "affiliated" wth a specific person or
entity, means a person or entity who directly, or indirectly through
one or nore internediaries, controls, or is controlled by, or is under
common control with, the person or entity specified.

(2) "Cient" nmeans the taxpayer with whomthe exchange facilitator
enters into an agreenent as described in subsection ((£31)) (4)(a)(i)
of this section.

(3) "Covered_ dishonest acts" neans_crines__involving_ fraud,
enbezzl enment, m sappropriation_of funds, robbery, or other theft of

property.
(4) (a) "Exchange facilitator” means a person who:
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(i)(A) Facilitates, for a fee, an exchange of |ike-kind property by
entering into an agreenent wth a taxpayer by which the exchange
facilitator acquires fromthe taxpayer the contractual rights to sel
t he taxpayer's relinquished property located in this state and transfer
a replacenent property to the taxpayer as a qualified internediary, as
defined under treasury regul ation section 1.1031(k)-1(g)(4); (B) enters
into an agreenment with a taxpayer to take title to a property in this
state as an exchange accommodation titl ehol der, as defined in internal
revenue service revenue procedure 2000-37; or (C enters into an
agreenment with a taxpayer to act as a qualified trustee or qualified
escrow holder, as both terns are defined under treasury regulation
section 1.1031(k)-1(g)(3); or

(i) Mintains an office in this state for the purpose of
soliciting business as an exchange facilitator.

(b) "Exchange facilitator" does not include:

(1) A taxpayer or a disqualified person, as defined under treasury
regul ation section 1.1031(k)-1(k), seeking to qualify for the
nonrecogni ti on provisions of section 1031 of the internal revenue code
of 1986, as anended;

(i) Afinancial institution that is (A) acting as a depository for
exchange funds and is not facilitating an exchange or (B) acting solely
as a qualified escrow holder or qualified trustee, as both terns are
defined under treasury regul ation section 1.1031(k)-1(g)(3), and is not
facilitating an exchange;

(tit) A title insurance conpany, underwitten title conpany, or
escrow conpany that is acting solely as a qualified escrow hol der or
qualified trustee, as both terns are defined under treasury regul ation
section 1.1031(k)-1(g)(3), and is not facilitating an exchange;

(iv) A person that advertises for and teaches sem nars or cl asses,
or otherwise nmakes a presentation, to attorneys, accountants, real
estate professionals, tax professionals, or other professionals, when
the primary purpose is to teach the professionals about tax-deferred
exchanges or to train themto act as exchange facilitators;

(v) Aqualified intermediary, as defined under treasury regulation
section 1.1031(k)-1(g)(4), who holds exchange funds from the
di sposition of relinquished property | ocated outside of this state; or

(vi) An affiliated entity that is used by the exchange facilitator

ESSB 5082 p. 2



© 00 N O Ol WDN P

N PR R R R R R R R
O © o NOoO O D WDNN - O

21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

to facilitate exchanges or to take title to property in this state as
an exchange accommodation titl ehol der.

(c) For the purposes of this subsection, "fee" neans conpensation
of any nature, direct or indirect, nonetary or in kind, that is
recei ved by a person or rel ated person, as defined in section 267(b) or
707(b) of the internal revenue code, for any services relating to or
incidental to the exchange of |ike-kind property.

((4))) (5) "Financial institution" means a bank, credit union
savi ngs and | oan associ ati on, savings bank, or trust conpany chartered
under the laws of ((+h+s)) any state within the United States or of the
United States whose accounts are insured by the full faith and credit
of the United States, the federal deposit insurance corporation, the
national credit wunion share insurance fund, or other simlar or
successor prograns.

((65))) (B6) "Person" nmeans an individual, corporation, partnershinp,
limted liability conpany, joint venture, association, joint stock
conpany, trust, or any other formof a legal entity, and includes the
agents and enpl oyees of that person.

((66))) (7) "Prudent investor standard" neans the standard for
i nvestment as descri bed under RCW11. 100. 020.

Sec. 2. RCW19.310.040 and 2012 c 34 s 2 are each anended to read
as follows:

(1) A person who engages in business as an exchange facilitator
must :

(a)(i) Maintain a fidelity bond or bonds in an anount of not |ess
than one mllion dollars executed by an insurer authorized to do
business in this state for the benefit of a client of the exchange
facilitator that suffers a direct financial loss as a result of the
exchange facilitator's covered di shonest acts. Such fidelity bond nust
cover the acts of enployees of an exchange facilitator and owners of a
nonpublicly traded exchange facilitator; or

(i1) Deposit all exchange funds in a qualified escrow account or
qualified trust, as both terns are defined under treasury regulation
section 1.1031(k)-1(g)(3), wth a financial institution((—Fhe

Lified Lified V).
(b) Provide that a withdrawal ((f+emthat—eserowaccount—or—t+ust))
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of exchange funds requires the exchange facilitator and the client to
i ndependent|ly authenticate a record, as defined under RCW 62A. 9A- 102,
of the transacti on;

((b)y)) (c) Provide for the client of the exchange facilitator to
recei ve independently fromthe depository financial institution, by any
commercially reasonable neans, a current statenent for verification of
t he deposited exchange funds; and

(d) Disclose on the conpany web site and contractual agreenent the
follow ng statenent in |large, bold, or otherw se conspicuous typeface
calculated to draw the eye: "Washington state |aw, RCW 19.310. 040,
requi res an exchange facilitator to either maintain a fidelity bond in
an anount of not less than one mllion dollars that protects clients
agai nst | osses caused by crimnal acts of the exchange facilitator, or
to hold all client funds in a qualified escrow account or qualified
trust that requires your consent for withdrawals. All exchange funds
must _be deposited in_a_separately identified_ account using_ your
taxpayer identification nunber. You nust receive witten notification
of how your exchange funds have been deposited. Your _exchange
facilitator is required to provide you with witten directions of how
to independently verify the deposit_of the exchange funds. Exchange
facilitation services are not requlated by any agency of the state of

Washington or of the United States government. It is_ your
responsibility to determ ne that your exchange funds will be held in a
safe manner." |f reconmendi ng ot her products or services, the exchange

facilitator nust disclose to the client that the exchange facilitator
may receive a financial benefit, such as a comm ssion or referral fee,
as a result of such recomendati on. The exchange facilitator nmust not
recommend or suggest to a client the use of services of another
organi zation or business entity in which the exchange facilitator has
a direct or indirect interest without full disclosure of such interest
at the time of recomendati on or suggestion.

(2) An exchange facilitator nmust provide evidence to each client
that the requirenents of this section are satisfied before entering
i nto an exchange agreenent.

(3) Upon request of a current or prospective client, or the
attorney general under chapter 19.86 RCW the exchange facilitator nust
offer evidence proving that the requirenents of this section are
satisfied at the tine of the request.
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Sec. 3. RCW19.310.080 and 2009 c¢c 70 s 9 are each anended to read
as follows:

(1) A person who engages in business as an exchange facilitator
shall act as a custodian for all exchange funds, including noney,
property, other consideration, or instrunents received by the exchange
facilitator from or on behalf of, the client, except funds received as
the exchange facilitator's conpensation. The exchange facilitator
shall hold the exchange funds in a manner that provides liquidity and
preserves both principal and_any earned_interest, and if invested

shall invest those exchange funds in investnents that nmeet a prudent
investor standard and satisfy investnent goals of liquidity and
preservation of principal and _any earned interest. For purposes of

this section, a violation of the prudent investor standard i ncl udes,
but is not limted to, a transaction in which:

(a) Exchange funds are knowingly conmngled by the exchange
facilitator wwth the operating accounts of the exchange facilitator,
except that the exchange facilitator's fee may be deposited as part of
the exchange transaction into the same account as that containing
exchange funds, in which event the exchange facilitator nust pronptly
wi t hdraw t he fee

(b) Exchange funds are |oaned or otherwise transferred to any
person or entity, other than a financial institution, that 1is
affiliated with or related to the exchange facilitator, except that
this subsection (1)(b) does not apply to the transfer of funds from an
exchange facilitator to an exchange accommodation titleholder in
accordance with an exchange contract;

(c) Exchange funds are invested in a manner that does not provide
sufficient liquidity to neet the exchange facilitator's contractua
obligations toits clients, unless insufficient liquidity occurs as the
result of: (i) Events beyond the prediction or control of the exchange
facilitator including, but not |limted to, failure of a financial
institution; or (ii) an investnment specifically requested by the
client; or

(d) Exchange funds are invested in a nmanner that does not preserve
the principal of the exchange funds, unless |oss of principal occurs as
the result of: (i) Events beyond the prediction or control of the
exchange facilitator; or (ii) an investnent specifically requested by
the client.
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(2) Exchange funds are not subject to execution or attachment on
any cl ai magai nst the exchange facilitator.

Sec. 4. RCW19.310.100 and 2009 ¢ 70 s 11 are each anended to read
as follows:

A person who engages in business as an exchange facilitator shal
not, with respect to a like-kind exchange transacti on((—krewnghy—or
wi th crinnal- negligence)):

(1) Make a fal se, deceptive, or msleading material representation,
directly or indirectly, concerning a |like-kind transaction;

(2) Make a fal se, deceptive, or msleading material representation,
directly or indirectly, in advertising or by any other neans,
concerning a |like-kind transacti on;

(3) Engage in any unfair or deceptive practice toward any person,;

(4) Obtain property by fraud or m srepresentati on;

(5) Fail to account for any noneys or property belonging to others
that may be in the possession or under the control of the exchange
facilitator;

(6) Commingle funds held for a client in any account that holds the
exchange facilitator's own funds, except as provided in RCW
19. 310. 080(1) (a);

(7) Loan or otherw se transfer exchange funds to any person or
entity, other than a financial institution, that is affiliated with or
related to the exchange facilitator, except for the transfer of funds
from an exchange facilitator to an exchange accommodation title hol der
i n accordance wi th an exchange contract;

(8) Keep, or cause to be kept, any noney in any bank, credit union,
or other financial institution under a nane designating the noney as
bel onging to the client of any exchange facilitator, unless that noney
bel ongs to that client and was entrusted to the exchange facilitator by
that client;

(9) Fail to fulfill its contractual duties to the client to deliver
property or funds to the taxpayer in a material way unless such a
failure is due to circunstances ((beyondthe—control—ofthe—exchange
faetHtater)) as provided for under RCW19. 310.080(1) (c) and (d);

(10) Commt, including commssion by its owners, officers,
directors, enployees, agents, or independent contractors, any crinme
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i nvol vi ng fraud, m srepresentation, decei t, enbezzl enent,
m sappropriation of funds, robbery, or other theft of property;

(11) Fail to nmake disclosures required by any applicable state | aw,
or

(12) Make any false statenent or omssion of material fact in
connection with any reports filed by an exchange facilitator or in
connection with any investigation conducted by the departnent of
financial institutions.

Sec. 5. RCW19.310.110 and 2009 ¢ 70 s 12 are each anended to read
as follows:

(1) An exchange facilitator nust deposit all client funds in((+=

ar—For—accounts—w-th—a—valuve o tve hundredthousand—dottars—or
more-)) a separately identified account, as defined in treasury
regul ation section 1.468B-6(c)(ii), for the particular client or
client's matter, and the client nust receive all the earnings credited
to the separately identified account ((—e+

by —For—acecounts—wth—a—value —tess—than—Hve—hundred —thousand
dotHars——H)r—a—pooled—interest-beartng—trust—account—H-—the—echent
agrees to pooling in witing, or (i) if the client does not agree to
pooling, in a separately identified account, as defined in treasury
regul ation section 1.468B-6(c)(ii}))).

(2) An exchange facilitator nust provide the client with witten
notification of how the exchange proceeds have been invested or
deposi t ed.

Sec. 6. RCW19.310.120 and 2012 ¢ 34 s 4 are each anended to read
as follows:

(1) Failure to fulfill the requirenments under RCW 19.310.040
constitutes prima facie evidence that the exchange facilitator intended
to defraud a client who suffered a subsequent |oss of the asset
entrusted to the exchange facilitator.

(2) A person who engages in business as an exchange facilitator and
who know ngly violates RCW 19. 310. 100 (1) through ((£8))) (9) or fails
to conply with the requirenments under RCW 19.310.040 is guilty of a
class B felony under chapter 9A 20 RCW However, an exchange
facilitator is not guilty of a class B felony for failure to conply
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with the requirenments under RCW 19.310.040 if: (a) Failure to conply
is due to the cancellation or anendnent of the fidelity bond by the
bond issuer; and (b) the exchange facilitator:

(i) Wthin thirty days, takes all reasonable steps to conply with
t he requi renments under RCW 19. 310. 040; and

(1i) Deposits any new exchange funds into a qualified escrow
account or qualified trust until a fidelity bond is obtained that neets
t he requirenents under RCW 19. 310. 040(1) (a) (i).

~-- END ---
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