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ENGROSSED SUBSTI TUTE HOUSE BI LL 1674

State of WAshi ngton 63rd Legislature 2014 Regul ar Session

By House Technol ogy & Econom c Devel opnent (originally sponsored by
Representatives Santos, Morris, and Maxwel|)

READ FI RST TI ME 02/ 22/ 13.

AN ACT Relating to increasing the regulatory oversight and
accountability of the office of mnority and wonen's business
enterprises; anendi ng RCW 39.19. 020, 39.19.060, 39.19.080, 39.19.090,
39. 19. 200, and 39.19. 250; adding a new section to chapter 39.19 RCW
repeal i ng RCW39. 19. 100 and 39. 19.110; and prescribing penalties.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW39.19.020 and 1996 ¢ 69 s 4 are each anended to read
as follows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

(1) "Advisory conmttee" neans the advisory conmttee on mnority
and wonen's busi ness enterprises.

(2) "Broker" means a person that provides a bona fide service, such
as professional, technical, consultant, brokerage, or nmanageri al
services and assistance in the procurenent of essential personnel,
facilities, equipnment, materials, or supplies required for performance
of a contract.

(3) "Contractor"”™ nmeans_an_individual _or_ entity granted_state
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certification and awarded either a direct contract with an agency or an
indirect contract as a subcontractor to performa_service or provide
goods._

(4) "Debar" nmeans to prohibit_a contractor, individual,_ or other
entity fromsubmtting a bid, having a bid considered, or entering into
a state contract during a specified period of tine as set forth in_a
debar nent order.

(5) "Director” neans the director of the office of mnority and
wonen' s busi ness enterprises.

((4)) (6)  "Educational institutions” means t he state
universities, the regional universities, The Evergreen State Coll ege,
and the community col |l eges.

((65))) (7) "Goal s" neans annual overall agency goals, expressed as
a percentage of dollar volume, for participation by mnority and wonen-
owned and control |l ed busi nesses and shall not be construed as a m ni num
goal for any particular contract or for any particular geographica
area. It is the intent of this chapter that such overall agency goals
shall be achievable and shall be net on a contract-by-contract or
cl ass-of -contract basis.

((66))) (8) "Goods and/or services" includes professional services
and all other goods and servi ces.

((6H)) (9) "Ofice" neans the office of mnority and wonen's
busi ness enterpri ses.

((3))) (10) "Person" i ncludes one or nmore i ndividuals,
partnershi ps, associations, organizations, corporations, cooperatives,
| egal representatives, trustees and receivers, or any group of persons.

((69Y)) (11) "Procurenent" nmeans the purchase, |ease, or rental of
any goods or services.

((26y)) (12) "Public works" neans all work, construction, highway
and ferry construction, alteration, repair, or inprovenent other than
ordi nary mai ntenance, which a state agency or educational institution
is authorized or required by lawto undertake.

((+H)) (13) "State agency" includes the state of Washi ngton and
all agencies, departnents, offices, divisions, boards, conm ssions, and
correctional and other types of institutions.

Sec. 2. RCW39.19.060 and 1996 ¢ 288 s 28 are each anended to read
as foll ows:
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(1) Each state agency and educational institution shall conply with
t he annual goals established for that agency or institution under this
chapter for public works and procuring goods or services. This chapter
applies to all public works and procurenent by state agencies and
educational institutions, including all contracts and ot her procurenent
under chapters 28B. 10, 39.04, ((39—29)) 39.26, 43.19, and 47.28 RCW

(2) Each state agency shall adopt a plan, devel oped in consultation
with the director and the advisory conmmttee, to insure that mnority
and wonen-owned businesses are afforded the nmaxinum practicable
opportunity to directly and neaningfully participate in the execution
of public contracts for public works and goods and services. The plan
shall include specific neasures the agency will undertake to increase
the participation of certified mnority and wonen-owned busi nesses.

(3) & all state agencies and educational institutions, the office
must annually identify those: (a) In _the lowest quintile of
utilization of mnority and wonen-owned contractors as a percentage of
all contracts issued by the agency; (b) in the |lowest quintile of the
dollar value awarded to_mnority and_ wonen-owned contractors_as_a
percentage of the dollar value of all contracts issued by the agency;
and (c) that are performng significantly below their established
goals, as determned by the office. The office must neet with each
identified agency to reviewits plan and identify available tools and
actions for increasing participation.

(4) The office shall annually notify the governor, the state
auditor, and the joint legislative audit and review commttee of al
agencies and educational institutions not in conpliance with this
chapter.

Sec. 3. RCW39.19.080 and 1987 ¢ 328 s 5 are each anended to read
as follows:

((5)) A person, firm corporation, business, union, or other
organi zati on shall not:

(((&)) (1) Prevent or interfere wth a contractor's or
subcontractor's conpliance with this chapter, or any rule adopted
under this chapter

((b)y)) (2) Submt false or fraudulent infornmation to the state
concerning conpliance with this chapter or any such rul e;
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((€e))) (3) Fraudulently obtain, retain, attenpt to obtain or
retain, or aid another in fraudulently obtaining or retaining or
attenpting to obtain or retain certification as a mnority or wonen's
busi ness enterprise for the purpose of this chapter;

(())) (4) Knowi ngly nmake a fal se statenent, whether by affidavit,
verified statenment, report, or other representation, to a state
official or enployee for the purpose of influencing the certification
or denial of certification of any entity as a mnority or wonen's
busi ness enterprise;

((e))) (5) Know ngly obstruct, inpede, or attenpt to obstruct or
inpede any state official or enployee who is investigating the
qualification of a business entity that has requested certification as
a mnority or wonen's busi ness enterprise;

((6)) (B6) Fraudulently obtain, attenpt to obtain, or aid another
person in fraudulently obtaining or attenpting to obtain public noneys
to which the person is not entitled under this chapter; or

((¢y)) (7) Know ngly make fal se statenents that any entity is or
is not certified as a mnority or wonen's business enterprise for
pur poses of obtaining a contract governed by this chapter.

({ £ —Any—person—or—ent-by—violating—thts—chapter—or—any—rule
adopted—under—thi-s—ehapter—shalbt—be—sublect—to—the—penalties—n—RCOW
39-19-0690—Nothtng—in—thts —section—prevents —the—state —ageney —or
eduecattonal—nstituton—trom pursui-ng—such—procedures—or—sanct-ons—as
are otherwi se provided by statute,-rule, or contract- provision.))

Sec. 4. RCW39.19.090 and 1987 ¢ 328 s 6 are each anended to read
as follows:

()(a) If a person, firm corporation, or business does not conply
with any provision of this chapter other than RCW 39.19.080, or does
not conply with a contract requirenment established under this chapter,
the state may ((wthhoeld)) inpose one_ or nore_ of the_ follow ng
penalties: Wthholding paynent, ((debar)) decertifying the contractor,
debarring the contractor, ((suspend-——er—termhate)) suspending_or
termnating the contract ((and—subjeet)), or subjecting the contractor
to civil penalties of up to ten percent of the anmount of the contract
or up to five thousand dollars for each violation. ((Fhe—oftfHiece—shalt
adopt—~hy—rule—ertterta—tor—the—npostton—ol—penalties—under—thts
section.  Wilful))
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(b) If a person, firm corporation, or business commts any of the
activities prohibited in RCW39.19.080, the state nust inpose one or
nore of the follow ng penalties: Wthholding paynent, decertifying the
contractor, debarring the contractor for a period between one and three
years, termnating the contract, or subjecting the contractor to civi
penalties of between two and ten percent of the anmpunt of the contract
or between one and five thousand dollars for each violation.

(c) In_addition to any_ other penalties inposed, wllful repeated
viol ati ons, exceeding a single violation, ((may)) nust disqualify the
contractor fromfurther participation in state contracts for a period
of ((#p—te)) three years. A wllful violation includes a conscious or
deliberate false statenent, m Ssrepresentation, om ssion, or conceal nent
of a material fact, with the specific intent of obtaining, continuing,
or increasing benefits under this chapter.

(2) An apparent | ow bidder nust be in conpliance with the contract
provi sions required under this chapter as a condition precedent to the
granting of a notice of award by any state agency or educational
institution.

(3) The office shall foll owadm nistrative procedures under chapter
34.05 RCWin determning a violation and inposing penalties under this
chapter. The office shall adopt, by rule, criteria for the inposition
of penalties under this_ section. The rule may incorporate the
debarnment process authorized for the departnent of enterprise services
in RCW39. 26. 200.

(4)(a) An investigation unit is established within the office for
the purpose of detecting and investigating fraud and violations of this
chapter. The office nust enploy qualified personnel for the unit.

(b) The director and_the_investigation unit are_ authorized to
receive crimnal history record information that includes nonconviction
data for any purpose associated with the investigation of fraud or for
violations of this chapter. Dissem nation or use of nonconviction data
for purposes other than that authorized in this section is prohibited.

(c) For the purpose of any investigation or proceeding under this
chapter, the director or the director's designee nay adm ni ster oaths
and_affirmations, subpoena_w tnesses, conpel their_ attendance, take
evidence, and require the production of any books, papers,
correspondence, nenoranda, agreenents, or other docunents or records

p. 5 ESHB 1674



©O© 00 N O Ol WDN P

N NN NRRRRRRRRPR P
W N R O O oo N O D WOWDN - O

24
25
26
27
28
29
30
31
32
33
34
35
36

which the director or the director's designee deens_ relevant
material to the inquiry.

(d) Subpoenas issued under this_section may be enforced under RCW
34. 05. 588.

(e) The investigation unit nust annually:

(i) Conduct a site review of a mninmnumof three percent of persons,
firms, corporations, or businesses awarded a_ contract under this
chapter;

(ii) Subnmit a response for all conplaints for investigation nade by
an external agency to the agency submtting the conplaint;

(iii) Develop and_ inplement a_ process for prioritizing and
conducting thorough investigations of persons, firnms, corporations, or
busi nesses identified by an external conplaint and determ ned to be the
hi ghest priority for the agency; and

(iv) Develop and_ inplenent a process for prioritizing and
conducting thorough investigations of persons, firnms, corporations, or
businesses internally identified and determned to be the highest
priority for the agency.

(5) The procedures and sanctions in this section are not excl usive;
nothing in this section prevents the state agency or educational
institution adm nistering the contracts from pursuing such procedures
or sanctions as are otherw se provided by statute, rule, or contract
provi si on.

or

NEW SECTION. Sec. 5. A new section is added to chapter 39.19 RCW
to read as foll ows:

(1) The director or director's designee nmay apply for and obtain a
superior court order approving and authorizing a subpoena i n advance of
its issuance. The application may be nade in the county where the
subpoenaed person resides or is found, or the county where the
subpoenaed docunents, records, or evidence are |ocated, or in Thurston
county. The application nust:

(a) State that an order is sought under this section

(b) Adequately specify the docunents, records, evidence, or
testinony; and

(c) Include a declaration made under oath that an investigation is
being conducted for a lawfully authorized purpose related to an
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investigation within the office's authority and that the subpoenaed
docunents, records, evidence, or testinony are reasonably related to an
investigation within the office's authority.

(2) Waen an application under this section is nmade to the
satisfaction of the court, the court nust issue an order approving the
subpoena. An order under this subsection constitutes authority of |aw
for the agency to subpoena the docunments, records, evidence, or
testi nony.

(3) The director or director's designee may seek approval and a
court may issue an order under this section without prior notice to any
person, including the person to whom the subpoena is directed and the
person who is the subject of an investigation. An application for
court approval is subject to the fee and process set forth in RCW
36.18.012(3).

Sec. 6. RCW39.19.200 and 1993 ¢ 195 s 1 are each anended to read
as follows:

The mnority and wonen's business enterprises account is created in
the custody of the state treasurer. All receipts from RCW 39. 19. 210,
39.19.220, and 39.19.230 and_ civil penalties inposed under RCW
39.19.090 shall be deposited in the account. Expenditures from the
account nmay be used only for the purposes defraying all or part of the
costs of the office in admnistering this chapter. Only the director
or the director's designee nmay aut hori ze expenditures fromthe account.
Moneys in the account may be spent only after appropriation.

Sec. 7. RCW39.19.250 and 2009 ¢ 348 s 2 are each anended to read
as follows:

(1) For the purpose of annual reporting on progress required by
((seetion—+—ef—this—aet)) RCW 39.19.020, each state agency and
educational institution shall submt data to the office and the office
of mnority and wonen's business enterprises on the participation by
qualified mnority and wonmen-owned and controlled businesses in the
agency's or institution's contracts and other related information
requested by the director. The director of the office of mnority and
wonen's business enterprises shall determ ne the content and format of
the data and the reporting schedul e, which nust be at |east annually.
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(2) The office nust develop and maintain a |ist of contact people
at each state agency and educational institution ((t+hat—+s)) who are
able to present to hearings of the appropriate commttees of the
| egislature its progress in carrying out the purposes of chapter 39.19
RCW

(3) The office nmust submt a report aggregating the data received
fromeach state agency and educational institution, and the information
identified and actions taken under RCW 39.19.060(3) and 39.19.090(4),
to the |l egislature and the governor.

NEW SECTION. Sec. 8. The following acts or parts of acts are each
r epeal ed:

(1) RCW 39.19.100 (Enforcenent by attorney general--Injunctive
relief) and 1987 ¢ 328 s 12; and

(2) RCW 39.19.110 (Enforcenent by attorney general--lnvestigative
powers) and 1987 ¢ 328 s 13.

~-- END ---
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