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5034-S. E AMH TAYL GAVC 074

ESSB 5034 - H AMD TO APP COMM AMD (H-2378.4/13)
By Representative Taylor

On page 241, after line 18, insert the following:
"NEW SECTION. Sec.

families, workers, and employers continue to strugg

meet. As families and employers have streamlined t
services, so should state government.
increase the burden on citizens and employers throu
During 2012, an

new sections to the Washington Administrative Code

alteration and expansion of rules.

adopted, 2,211 sections were permanently amended, 3
filings were made, and 961 sections were permanentl
total of 5,511 pages of permanent rule changes were
pages of emergency rules were adopted. The constan
provides uncertainty to citizens and employers and
costs to taxpayers as agencies hold public meetings
conferences, and employees spend untold hours worki
rules. Furthermore, continual proposal of new rule
employers from being productive in their respective
a need to comment against these proposed rules. Mo
track the number of hours employees spend on rule m
track the cost to the agency to do this task. One
millions of dollars in employee and administrative
a moratorium on formal and informal rule making by
except in certain specified instances. This morato
three years or until the state is no longer facing

(2) For state agencies provided appropriation auth
act, no appropriations under this act shall be used

making during the 2013-15 biennium, except in the f
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(@) A rule is needed to implement a federal law an
not more stringent than federal law;

(b) A rule is needed to implement the terms of a g
state of emergency;

(c) A rule is needed by the department of health t
public health emergency;

(d) A rule is needed to set the times for the taki
fish, or shellfish pursuant to RCW 77.12.047(1) or

(e) Legislation enacted after January 1, 2013, spe
directs that rulemaking be undertaken. Rules adopt
subsection (2)(e) during the 2013-15 biennium must
legislature in the ensuing legislative session befo
take effect.

(3) This section does not prohibit an agency from

NEW SECTION. Sec.

c 149 s 1 are each reenacted and amended to read as

(1) Before adopting a rule described in subsection
this section, an agency must:

(@ Clearly state in detail the general goals and
objectives of the statute that the rule implements;

(b) Determine that the rule is needed to achieve t
and specific objectives stated under (a) of this su
analyze alternatives to rule making and the consequ
adopting the rule;

(c) Provide notification in the notice of proposed
under RCW 34.05.320 that a preliminary cost-benefit
available. The preliminary cost-benefit analysis m
under (d)

If the agency files a supplemental not

requirements of the cost-benefit analysis
subsection.
34.05.340, the supplemental notice must include not
revised preliminary cost-benefit analysis is availa
benefit analysis must be available when the rule is

34.05.360;
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969. RCW 34.05.328 and 2011 c 298 s 21 and 2011
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(d) Determine that the probable benefits of the r
than its probable costs, taking into account both t
guantitative benefits and costs and the specific di
statute being implemented;

(e) Determine, after considering alternative versi
and the analysis required under (b), (c), and (d) o
that the rule being adopted is the least burdensome
those required to comply with it that will achieve
and specific objectives stated under (a) of this su

(N Determine that the rule does not require those
applies to take an action that violates requirement
federal or state law;

(g) Determine that the rule does not impose more s
performance requirements on private entities than o
unless required to do so by federal or state law;

(h) Determine if the rule differs from any federal
statute applicable to the same activity or subject
determine that the difference is justified by the f

() A state statute that explicitly allows the age
from federal standards; or

(i) Substantial evidence that the difference is n
achieve the general goals and specific objectives s
this subsection; ((and)) ——

(i) Coordinate the rule, to the maximum extent pra
other federal, state, and local laws applicable to
or subject matter; and

(j) For the 2013-15 biennium, receive the governor

ule are greater
he qualitative and
rectives of the

ons of the rule
f this subsection,
alternative for
the general goals
bsection;
to whom it

s of another

tringent
n public entities

regulation or
matter and, if so,
ollowing:

ncy to differ

ecessary to
tated under (a) of

cticable, with
the same activity

'S signature on

the final rule.

(2) In making its determinations pursuant to subse
through (h) of this section, the agency must place
file documentation of sufficient quantity and quali
persuade a reasonable person that the determination

(3) Before adopting rules described in subsection
this section, an agency must place in the rule-maki
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implementation plan for rules filed under each adop
plan must describe how the agency intends to:

(a) Implement and enforce the rule, including a de
resources the agency intends to use;

(b) Inform and educate affected persons about the

(c) Promote and assist voluntary compliance; and

(d) Evaluate whether the rule achieves the purpose
was adopted, including, to the maximum extent pract
interim milestones to assess progress and the use o
measurable outcomes.

(4) For the 2013-15 biennium, the adoption of rule

ting order. The
scription of the
rule;
for which it
icable, the use of

f objectively

s described in

subsection (5) of this section must be made before

December 1st of any

year, and the rules may not take effect before the

end of the regular

legislative session in the next year.

(5) After adopting a rule described in subsection
this section regulating the same activity or subjec
provision of federal or state law, an agency must d
following:

(a) Coordinate implementation and enforcement of t
other federal and state entities regulating the sam
subject matter by making every effort to do one or
following:

(i) Deferring to the other entity;

(i) Designating a lead agency; or

(i) Entering into an agreement with the other
specifying how the agency and entities will coordin
and enforcement.

If the agency is unable to comply with this subsec
(5)(a), the agency must report to the legislature p
this subsection;

(b) Report to the joint administrative rules revie

(i) The existence of any overlap or duplication of
or state laws, any differences from federal law, an
overlap, duplication, or conflict with local laws;
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(i) Make
necessary to eliminate or mitigate any adverse effe

recommendations for any

overlap, duplication, or difference.

(((59)6)(a) Except as provided in (b) of this s
section applies to:

() Significant legislative rules of the departmen
labor and industries, health, revenue, social and h
natural resources, the employment security departme
practices board, the office of the insurance commis
legislative rules of the department of fish and wil
chapter 77.55 RCW; and

(i) Any rule of any agency, if this section is vo
applicable to the rule by the agency, or is made ap
rule by a majority vote of the joint administrative
committee within forty-five days of receiving the n
rule making under RCW 34.05.320.

(b) This section does not apply to:

(i) Emergency rules adopted under RCW 34.05.350;

(i) Rules relating only to internal governmental
are not subject to violation by a nongovernment par

(i) Rules adopting or incorporating by reference
material change federal statutes or regulations, Wa
statutes, rules of other Washington state agencies,
programs other than those programs governing shorel
significance, or, as referenced by Washington state
consensus codes that generally establish industry s
material adopted or incorporated regulates the same
conduct as the adopting or incorporating rule;

(iv) Rules that only correct typographical errors,
name changes, or clarify language of a rule without
effect;

(v) Rules the content of which is explicitly and s

dictated by statute;
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(vi) Rules that set or adjust fees under the autho
19.02.075 or that set or adjust fees or rates pursu
standards, including fees set or adjusted under the
19.80.045;

(vii) Rules of the department of social and health
relating only to client medical or financial eligib
concerning liability for care of dependents; or

(vii) Rules of the department of revenue that ado
expiration date for reseller permits as authorized
and 82.32.783.

(c) For purposes of this subsection:

(i) A "procedural rule" is a rule that adopts, ame
(A) any procedure, practice, or requirement relatin
hearings; (B) any filing or related process require
application to an agency for a license or permit; o
statement pertaining to the consistent internal ope
agency.

(i) An "interpretive rule" is a rule, the violati
not subject a person to a penalty or sanction, that
agency's interpretation of statutory provisions it

(i) A "significant legislative rule" is a rule o
procedural or interpretive rule that (A) adopts sub
of law pursuant to delegated legislative authority,
which subjects a violator of such rule to a penalty
establishes, alters, or revokes any qualification o

issuance, suspension, or revocation of a license or

adopts a new, or makes significant amendments to, a

regulatory program.

(d) In the notice of proposed rule making under RC
agency must state whether this section applies to t
pursuant to (a)(i) of this subsection, or if the ag
this section voluntarily.

(((6))€7) By January 31, 1996, and by January 31
numbered year thereafter, the office of regulatory
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consulting with state agencies, counties, and citie s, and business,

labor, and environmental organizations, must report to the governor
and the legislature regarding the effects of this s ection on the
regulatory system in this state. The report mustd ocument:

(@) The rules proposed to which this section appli ed and to the
extent possible, how compliance with this section a ffected the
substance of the rule, if any, that the agency ulti mately adopted;

(b) The costs incurred by state agencies in comply ing with this
section;

(c) Any legal action maintained based upon the all eged failure of
any agency to comply with this section, the costs t o0 the state of such

action, and the result;

(d) The extent to which this section has adversely affected the
capacity of agencies to fulfill their legislatively prescribed
mission;

(e) The extent to which this section has improved the
acceptability of state rules to those regulated; an d

() Any other information considered by the offic e of financial
management to be useful in evaluating the effect of this section.

NEW SECTION. Sec. 970. (1) The legislature finds that there have

been instances where regulatory agencies discovered actions by a
regulated entity that are in error after reports ha ve been accepted
and approved or inspections have been conducted and approved.
Retroactively applying fines after governmental app roval creates an
unfriendly business environment and can place unexp ected financial
burdens on businesses. Businesses should be able t o rely on
government approval and acceptance of reports and i nspections and not
risk penalties when mistakes are made by government personnel or
contractors. It is the intent of the legislature t hat regulated
parties who have received acceptance and approval b y the regulating
government authority should not be subsequently fin ed or penalized,
but should be encouraged to correct action that is deemed in error or
violates reporting or inspection requirements durin g the next

5034-S.E AMH TAYL GAVC 074 Official Print - 7
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The
regulated party of the violation to prevent future

reporting period. regulating authority should

(2) For state agencies provided appropriation autho
act, an agency may not issue a fine or impose a pen
during the 2013-15 biennium if:

(@) An inspection is approved by an official of th
requiring the inspection and a subsequent reevaluat
inspection by the regulating agency identifies a vi
regulated party; or

(b) Documentation required under an agency's
requirements is submitted to the agency by a regula
accepted and approved by the regulating agency and
reevaluation of the approved documentation identifi
based on failure to provide required documentation

(3) During the 2013-15 biennium, a rule may not au
imposition of a civil fine on a person based on the
circumstances if:

(@) An inspection is approved by an official of th
requiring the inspection and a subsequent reevaluat
inspection by the regulating agency identifies a vi
regulated party; or

(b) Documentation required under an agency's
requirements is submitted to the agency by a regula
accepted and approved by the regulating agency and
reevaluation of the approved documentation identifi
based on failure to provide required documentation

(4) For the 2013-15 biennium, violations identifie
inspection or documentation has been approved may b
technical assistance provided to the regulated part
correction of the circumstances of the violation fo

periods or inspections.

NEW SECTION. Sec.
2015, rules adopted by agencies must be based upon
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legislative authority for each rule as explicitly s
statute. Such rules must include the citation of th
statutory sections from which the authority is deri

based solely upon the statute's intent or the gener
statutes authorizing the activities of the agency.

NEW SECTION. Sec. 972.
Parks and Recreation Commission, the Washington Dep

Wildlife Commission, and the Department of Natural
required to coordinate their respective agency land
applicable local government officials. The coordina

occur in the plan development stage, along with the
implementation stages. At a minimum, all three agen

to keep apprised of all relevant local and tribal |

and plans, strive to ensure state policies and acti

with local land use plans, assist in resolving inco

state and local land use policies, and provide mean
involvement, access to the agency director, and ear
actions to local government officials. The agencies
report to the Legislature any instances that arise

to be incapable of compliance with local plans and

of conflicting statutory limitations or responsibil

NEW SECTION Sec. 973.

must provide to any business licensed to do busines

Washington a period of at least five business days
violation of state law or agency rule before the ag
fines, civil penalties, or administrative sanctions
is possible, this subsection does not apply.

(2) Exceptions to requirements of subsection (1) o
may be made for any of the following reasons:

(a) The agency head determines that the effect of

waiver presents a direct danger to the public healt
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potentially significant threat to human health or s
serious harm to the public interest;

(b) The order is one to cease and desist an activi
a statute or rule protecting public health or safet
or would cause serious harm to the public interest;

(c) The violation involves a knowing or willful vi

(d) The violation is of a requirement concerning t
collection, or administration of any tax, tax progr
receipt, a regulated entity's financial filings, or
form filing;

(e) The requirements in this section are in confli
law or program requirements, federal requirements t
prescribed condition to the allocation of federal f
or the requirements for eligibility of employers in
federal unemployment tax credits, as determined by

(H The business committing the violation previous
exact or substantially similar requirement; or

(g) The owner or operator of the business committi
owns or operates, or owned or operated a different
previously violated a substantially similar require

(3) This section does not prohibit an agency from
civil penalties, or administrative sanctions incurr
for a violation.

(4) This section may be construed to diminish the
for any citizen or business to apply for and obtain
or authorizing document that is required to engage

activity, or otherwise comply with state or federal

(5) This section may not be construed to apply to
required to provide accurate and complete informati
documentation in relation to any claim for payment

funds or who are licensed or certified to provide ¢
vulnerable adults or children.
(6) This section does not affect the attorney gene

to impose fines, civil penalties, or administrative
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otherwise authorized by law; nor does this section
general's authority to enforce the consumer protect
19.86 RCW."

EFFECT: No appropriation made to a state agency
for agency rulemaking during the 2013-15 biennium e
needed to implement a federal law and the rule is n
stringent than federal law; rules necessary to impl
of a governor-declared state of emergency, rules ne
Department of Health to respond to a public health
rules specifically required by legislation (which m
the next legislative session). The Governor's signa
any final rule adopted by an agency during the 2013

During the 2013-15 biennium, an agency may not impo
penalty retroactively if the agency first approves
document and then later finds a rule violation.

Between August 1, 2013 and June 30, 2015, rules ado
must be based on specific authority granted by the
not on a statute's intent or general enabling statu

During the 2013-15 biennium, the State Parks and Re
Commission, the Department of Fish and Wildlife, an
of Natural Resources must coordinate their agency |
with all applicable local land use officials.

During the 2013-15 biennium, agencies must provide
least five days to Washington businesses to correct
state law or agency rule before the agency may impo
penalty, or administrative sanctions. This does not
related to public health and safety, a knowing or w

a violation concerning taxes or revenues or insuran
filings, a violation of federal law, or multiple vi

FISCAL IMPACT: No net change to appropriated level

~-- END ---
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