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ENGROSSED SECOND SUBSTI TUTE HOUSE BI LL 1634

State of WAshi ngton 62nd Legi sl ature 2011 Regul ar Session

By House Ceneral Governnent Appropriations & Oversight (originally
sponsored by Representatives Takko, Angel, Mrris, and Arnstrong)

READ FI RST TI ME 02/ 24/ 11.

AN ACT Rel ating to underground utilities; anmending RCW 19. 122. 010,
19.122. 020, 19.122.027, 19.122.030, 19.122.033, 19.122.035, 19.122.040,
19. 122. 050, 19.122. 070, 19.122. 075, 19. 122. 080, 19.122. 100, and
19.122.110; adding new sections to chapter 19.122 RCW prescribing
penal ties; providing an effective date; and providing expiration dates.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW19.122.010 and 1984 ¢ 144 s 1 are each anended to read
as follows:
It is the intent of the legislature in enacting this chapter to

((assign responsibilities for locating and keeping accurate records of
utibity locations, protecting and repairing damage to existing
underground facilities, and protecting the public health and safety))
protect public health and safety and to prevent the disruption of vital
services by establishing a conprehensive danage prevention program for
transfer pipelines, transm ssion pipelines, and underground facilities.
Additionally, the legislature intends to establish authority to enforce
the law, assign_responsibilities for_ |ocating and_ keeping_ accurate
records of underground facilities' |locations, protect and repair damage
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to _existing underground facilities, and protect public health and
safety from interruption in utility services caused by damage to
exi sting underground utility facilities.

Sec. 2. RCW19.122.020 and 2007 ¢ 142 s 9 are each anended to read
as follows:

((YUnlesstheecontext—eleartyrequiresotherwise)) The definitions
in this section apply throughout this chapter((+)) unless the context
clearly requires otherw se.

(1) "Business day" neans any day other than Saturday, Sunday, or a
| egal local, state, or federal holiday.

(2) "Damage" includes the substantial weakening of structural or
| ateral support of an underground facility, penetration, inpairnment, or
destruction of any underground protective coating, housing, or other
protective device, or the severance, partial or conplete, of any
underground facility to the extent that the project owner or the
affected utility owner determ nes that repairs are required.

(3) "Emergency" neans any condition constituting a clear and
present danger to life or property, or a custoner service outage.

(4) "Excavation" and "excavate" nmeans any operation, including the
installation of signs, in which earth, rock, or other material on or
bel ow t he ground i s noved or otherw se displaced by any neans((;—exeept
He—t-Hing—ol—seot—tess—than—twelbveinehes—in—depth—tor—agrecutural
purposes——or —road —and —di-teh —praintenance —that —does—notb —change —the
o+rgrhal—road—grade—or—di-teh—+Howine)). "Excavation" and "excavate"
does not i ncl ude:

(a) The_ tilling of soil less than twelve inches in_depth_ for
agricultural purposes;

(b) Road nmintenance_that does_not involve excavation_ below the
original road grade and ditch_ nmaintenance that does not involve
excavation_below the original ditch flowine or alter the_ origina
ditch_ horizontal alignnent. Road nmintenance activities are_ still
required to notify a facility operator under RCW19. 122. 050;

(c) Bar holes created by hand-operated equi pnent during energency
| eak investigations; or

(d) Bar holes less than twelve inches in depth.

(5) "Excavation confirmation code" neans a code or ticket issued by

E2SHB 1634 p. 2
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the one-nunber |ocator service for the site where an excavation is
pl anned. The code nust be acconpanied by the date and tine it was
i ssued.

(6) "Excavator" nmeans any person who engages directly in
excavati on.

(7) "Gas" nmeans natural gas, flammble gas, or toxic or corrosive
gas.

(8) "Hazardous |iquid" neans: (a) Petroleum petroleum products,
or anhydrous ammonia as those terns are defined in 49 CF. R Part 195
as in effect on March 1, 1998; and (b) carbon dioxide. The utilities
and transportation conm ssion may by rule incorporate by reference
ot her substances designated as hazardous by the secretary of
transportation.

(9) "ldentified facility" nmeans any underground facility which is
indicated in the project plans as being located within the area of
proposed excavati on.

(10) "ldentified but unlocatable underground facility" neans an
underground facility which has been identified but cannot be |ocated
w th reasonabl e accuracy.

(11) "Locatabl e underground facility" neans an underground facility
whi ch can be field-marked with reasonabl e accuracy.

(12) "Marking" means the use of stakes, paint, or other clearly
identifiable materials to show the field location of underground
facilities, in accordance with the current color code standard of the

Ameri can public wor ks associ ati on. Mar ki ngs shal | i ncl ude
identification letters indicating the specific type of the underground
facility.

(13) "Notice" or "notify" neans contact in person or by tel ephone
or other electronic nmethods that results in the receipt of a valid
excavation confirmation code.

(14) "One-nunber |ocator service" neans a service through which a
person can notify utilities and request field-marking of underground
facilities.

(15) (( . he i ndividual I : I o,

££6))) "Person" neans an individual, partnership, franchise hol der,
associ ation, corporation, a state, a city, a county, or any subdivision
or instrunentality of a state, and its enployees, agents, or |egal
representatives.
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((H)) (16) "Pipeline" or "pipeline systen nmeans all or parts of
a pipeline facility through which hazardous liquid or gas noves in
transportation, including, but not limted to, |ine pipe, valves, and
ot her appurtenances connected to line pipe, punping units, fabricated
assenbl i es associated with punping or conpressor units, netering and
delivery stations and fabricated assenblies therein, and breakout
tanks. "Pipeline" or "pipeline systemt does not include process or
transfer pipelines.

((+8y)) (17) "Pipeline conpany" nmeans a person or entity
constructing, owning, or operating a pipeline for transporting
hazardous liquid or gas. A pipeline conpany does not include: (a)
Di stribution systenms owned and operated under franchise for the sale,
delivery, or distribution of natural gas at retail; or (b) excavation
contractors or other contractors that contract with a pipeline conpany.

((£29Y)) (18) "Reasonabl e accuracy" neans |location wthin twenty-
four inches of the outside dinensions of both sides of an underground

facility.
((£26))) (19) "Transfer pipeline” nmeans a buried or aboveground
pi peline used to carry hazardous liquid between a tank vessel or

transm ssion pipeline and the first val ve inside secondary contai nnment
at the facility provided that any discharge on the facility side of
that first valve will not directly inpact waters of the state. A
transfer pipeline includes valves, and other appurtenances connected to
t he pipeline, punping units, and fabricated assenblies associated with
punpi ng units. A transfer pipeline does not include process pipelines,
pi pelines carrying ballast or bilge water, transm ssion pipelines, or
tank vessel or storage tanks.

((£2)) (20) "Transm ssion pipeline” neans a pipeline that
transports hazardous liquid or gas wthin a storage field, or
transports hazardous liquid or gas from an interstate pipeline or
storage facility to a distribution main or a |arge volune hazardous
liquid or gas user, or operates at a hoop stress of twenty percent or
nore of the specified mninmmyield strength.

((22)) (21) "Underground facility" nmeans any item buried or
pl aced below ground for wuse in connection with the storage or
conveyance of water, sewage, electronic, telephonic or telegraphic
communi cati ons, cablevision, electric energy, petroleumproducts, gas,
gaseous vapors, hazardous |iquids, or other substances and i ncluding
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but not limted to pipes, sewers, conduits, cables, valves, I|ines,
w res, manhol es, attachnents, and those parts of poles or anchors bel ow
gr ound. This definition does not include pipelines as defined in
subsection (((+A)) (16) of this section, but does include distribution
systens owned and operated under franchise for the sale, delivery, or
di stribution of natural gas at retail.

(22) "Bar hole" neans a hole nade in_the soil or pavenent with a
bar for the specific purpose of testing the subsurface atnobsphere with
a conbusti bl e gas indicator.

(23) "End user" neans_any utility custoner, including any public,
commercial, or private consuner of facility operator underground
facilities.

(24) "Equi pment operator"” neans the individual conducting_ the
excavati on.

(25) "Facility operator” neans any person_wth control over
underground facilities. "Facility operator” includes any person havi ng
the legal right to place underground facilities in a public right-of-
way or in any utility easenent. A person or _entity is not considered
a_facility operator of an_independently owned underground_ facility
operated _within_the person's_or_ entity's right-of-way or _ wutility
easenent .

(26) "lLarge_ project" neans a_ project that exceeds seven_ hundred
linear feet.

(27) "Service_ lateral” neans_an_underground facility, including
water service, that originates at_ the_connection_of a_ facility
operator's systemand termnates at or on the end user's property |ine.
A service lateral may be owned by the end user or facility operator.

(28) "Sewer lateral" neans_a facility operator's end user service
line that transports wastewater from one_or nore building units_or
comercial facilities on the end user's property line to the point of
connection to a facility operator sewer_ system A sewer lateral may
be owned by the end user or facility operator.

(29) "Sewer system owner or_operator" neans the owner or operator
of a sewer system Sewer systens are_considered to_the end user's
property line for |ocating purposes only.

(30) "Unlocatable underground facility" neans, subject to_ the
provi sions of RCW19.122.030(5), an underground facility that cannot be
field-marked with reasonabl e accuracy using best available information
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to designate the location of underground facilities. "Unl ocat abl e
underground facility" includes, but is not limted to, sewer laterals,
stormdrains, and nonconductive and nonnetallic underground facilities
that do not contain trace wires.

(31) "Commission" neans the utilities and transportation
commi ssi on.
(32) "Uility coordinating council" neans a statewi de, nonprofit

entity incorporated to reduce dannges to underground facilities as well
as above ground facilities through cooperation, coordination, and by
pronoti ng saf e excavati on practi ces.

Sec. 3. RCW19.122.027 and 2005 c 448 s 2 are each anended to read
as follows:

(1) The utilities and transportation conm ssion shall cause to be
established a single statewde toll-free tel ephone nunber to be used
for referring excavators to the appropriate one-nunber |ocator service.

(2) The utilities and transportation conm ssion, in consultation
with the Washington utilities coordinating council, shall establish
m ni nrum st andards and best nanagenent practices for one-nunber | ocator
servi ces.

(3) One- nunber | ocat or services shal | be oper at ed by
nongover nnent al agenci es.

(4) Al facility operators within a one-nunber |ocator service area
nust subscribe to the service.

(5) Failure to_ subscribe to the one-nunber |ocator service

constitutes willful intent to avoid conpliance with this chapter.

Sec. 4. RCW19.122.030 and 2000 ¢ 191 s 17 are each anended to
read as foll ows:

(1) Before conmmenci ng any excavation, excluding agriculture tilling
| ess than twel ve inches in depth, the excavator shall provide notice of
t he schedul ed commencenent of excavation to all owners of underground
facilities through a one-nunber | ocator service.

(a) The notice nust be_provided to the one-nunber |ocator service
not less than two business days or _nore than ten business days before
the scheduled_date_ for commencenent of excavation, unless otherw se
agreed to by the parties.

E2SHB 1634 p. 6
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(b) Prior to providing notice, the boundary of the area where the
excavation will be perfornmed nust be indicated by the application of
white paint on the ground at the excavation site, unless doing so is
unfeasible, in which case the excavator nust conmunicate directly with
the affected facility operator_ or _ operators to ensure the area_of
excavation has been accurately identified.

(c) If an excavator intends to performwork at nmultiple sites or
the project is a large_project, the_ excavator_ nust take_ reasonable
steps to work with facility operators so that facility operators can
|locate their facilities at a tine reasonably in advance of the actual
start of excavation for each phase of the work.

(2) ((AH—oewners—of-—underground—factHHties—wthi-n—a—oene—nurber
locator service area shall subscribe to the service. — One-nunber
| . : N Levisi . L be | I

I ¢t hei I | facilities. : I I

. . able. . hall —be_ | ded_individualiyv—totd

owters of underground facilities known to or suspected of having
I " faeilities—within—the_area—of— - o, I

. hall —be_ . I I : I | facilit

| I busi I I busi I bef
the schedul ed date for comrencenent of excavation, unless otherw se
&g—l’—eed—by—t—h-e—ﬁa-l’—H—eS—' :

3 . Y .  ded f . hi on—t4
eswner—of —the —wnderground—Fae-Hty—shal-—provi-de—the—exeavator—wth
reasonably accurate information as to its locatable underground
 neilitios | : i he . ¢ ¢ he facilities  1f il
are—deptified—but—unl-ocatable —underground —factHities—the—owner—of-
sueh—factH+t+es—shall—provi-de—the—excavator—wth—the—best—avaitable
Haformation—as—to—theil+—locatt-ons—Fhe —ewner —of —t-he —underground
faetHty—provi-ding—the—information—shall-—respond—no—later—than—twe
busi I : I . Y . bef I .
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Faet+ty —does —not —loecate —+ts—fact-Httes—+nr—accordance —with—ths
S-e%t—l—e-n—' :

) T Y I | facil hall | I aht_to

Do on—for_ L L in i he—to_ .

. . | I busi I . I . :
the excavator.

5 : I L faeilit] . . I i
Hre —presence —of —extstng—serviece —taterals—or —appurtenances—H-—the
presence of existing service laterals or appurtenances on the site of
the construction project can be determ ned fromthe presence of other
I " I . e

5 . : I . . :

oy .  ded | hi on.

{7y Hf the excavator, while performng the contract, discovers

| WINSIREY hicl g fied—td hall

. . I o ¢ ¢ he facili L ' | ¥

Hhre—oawhner—or—operator—ol—such—FactHties—or—the—one-nuber—locator
serviee—)) Upon receipt of the notice provided for in this section, the
facility operator shall provide the excavator with reasonably accurate
information as to its_|ocatable underground facilities by marking the
|l ocation of the facilities. |If there are identified but_ unl ocatable
underground facilities, the facility operator responsible for the
facilities nust provide the excavator wth the best available
information as _to the |ocation of the underground facilities. The
facility operator providing the information nust respond no |later than
two business days after the receipt of the notice or before the
excavation tine, at the option of the facility operator, unless
ot herwi se agreed by the parties. Excavators shall not excavate unti
all known facilities have been nmarked. Once nmarked by the facility
operator, the excavator is responsible for naintaining the accuracy of
the original nmarkings for the lesser of forty-five calendar days from
the date notice was provided to_the one-nunber |ocator service or the
life of the project. Markings expire forty-five cal endar days fromthe
date notice was provided to the one-nunber |ocator service. For
excavation occurring nore than forty-five calendar days fromthe date
notice was provided to the one-nunber |ocator service, a second notice
nust be provided in accordance with the provisions of subsection (1) of

E2SHB 1634 p. 8
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this section. Excavators that make repeated calls for relocates
because_ of their failure to naintain the marks may be charged for
services_provided. Excavators are_entitled to_recover_ conpensation
fromthe facility operator for costs incurred if the facility operator
does not locate its facilities in accordance with this section.

(3) The facility operator is entitled to recover conpensation from
the excavator for costs incurred in responding to_excavation notices
given |l ess than two business days prior to the excavation.

(4) To assist in designating service, water, or sewer laterals, the
facility operator or sewer system owner or operator shall designate a
proposed excavation |l ocation by:

(a) Marking the |ocation of service, water, or sewer laterals in
accordance with the procedures in subsection (2) of this section; or

(b) If a service, water, or sewer lateral is unlocatable, nmarking
wthin the proposed excavation area that there is an_unlocatable
service, water, or sewer lateral.

(5) Facility operators, water, and sewer system owners or operators
nmust indicate the presence of service or sewer laterals only to the
extent that they exist within a_ right-of-way or easenent. Thi s
assi stance_does_not constitute_ ownership or_ operation_of service
|aterals or sewer laterals by the facility operator or sewer system
owner _ or _operator. Service_or_sewer |aterals existing_ on_private
property are the responsibility of the property owner. Nothing inthis
section may be interpreted to require property owners to subscribe to
the one-nunber locator service or to locate service laterals within a
right-of-way or easenent. Good faith conpliance with the provisions of
this subsection_ in_response to_a_locate request constitutes_ full
conpliance with this chapter, and no person may be found liable to any
party for damages or injuries as_a result of performng in conpliance
with the requirenents of this subsection

(6) Energency excavations are exenpt fromthe tine requirenents for
notification provided inthis section. For energency bar holing twelve
or nore inches in depth, reasonable neasures nust be taken to elimnate
electrical arc hazards.

(7) If the excavator discovers underground facilities that are not
identified in_plans or contract docunents, the excavator shall cease
excavating in the vicinity of the facility and imediately notify the
facility operator or the one-nunber locator service. If the excavator

p. 9 E2SHB 1634
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uncovers identified but unlocatable underground facilities, the
excavator shall notify the facility operator and the facility operator
nust take action under subsection (8) of this section.

(8) Upon notification by an_excavator_ or_the_ one-nunber | ocator
service in accordance wth subsection (7) of this section, a facility
operator nust take action to allow for the accurate future |ocation of
the uncovered portion of the underground facility identified by the
excavat or. A facility operator my accept facility |ocation
information fromthe excavator for the future marking of an underground

facility.

Sec. 5. RCW19.122.033 and 2000 ¢ 191 s 18 are each anmended to
read as foll ows:

(1) Before commencing any excavation, excluding agricultural
tilling less than twelve inches in depth, an excavator shall notify
pi pel i ne conpani es of the schedul ed conmencenent of excavation through
a one-nunber |ocator service in the same manner as is required for
noti fyi ng owners of underground facilities of excavation work under RCW
19.122. 030. Pi peline conpanies shall have the sanme rights and
responsibilities as owners of underground facilities under RCW
19.122. 030 regardi ng excavati on work. Excavators have the sane rights
and responsibilities under this section as they have under RCW
19. 122. 030.

(2) Project owners, excavators, and pipeline conpanies have the
sanme rights and responsibilities relating to excavati on near pipelines
that they have for excavation near underground facilities as provided
in RCW19. 122. 040.

(3) The state or any of its political subdivisions undertaking or
permtting construction or excavation activity under chapter 19.27 RCW
within one hundred feet, or_ greater_ distance if_ defined by_ |[ocal
ordinance, of a right-of-way or easenent that contains a transm ssion
pi peline nust:

(a) Notify the transm ssion pipeline conpany of the proposed
construction activity before such a permt is approved; or

(b) Require consultation between the person_ proposing _ the
construction_ activity and the transm ssion pipeline conpany as_a
condition of receiving the permt.

E2SHB 1634 p. 10
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Sec. 6. RCW19.122.035 and 2000 ¢ 191 s 19 are each anended to
read as foll ows:

(1) After a pipeline conpany has been notified by an excavator
pursuant to RCW 19.122.033 that excavation work wll wuncover any
portion of the pipeline, the pipeline conpany shall ensure that the
pi peline section in the vicinity of the excavation is exam ned for
damage prior to being reburied.

(2) I'mredi ately upon receiving information of third-party damage to
a hazardous liquid pipeline, the conpany that operates the pipeline
shall term nate the flow of hazardous liquid in that pipeline until it
has visually inspected the pipeline. After visual inspection, the
( (eperater—of—thehazardous—tHgquid)) pipeline conpany shall determ ne
whet her t he damaged pi pel i ne section should be replaced or repaired, or
whether it is safe to resunme pipeline operation. | mredi ately upon
receiving information of third-party danage to a gas pipeline, the
( (eorpany—that—operates—the)) pipeline conpany shall conduct a visual
i nspection of the pipeline to determ ne whether the flow of gas through
that pipeline should be term nated, and whether the danaged pipeline
shoul d be replaced or repaired. A record of the pipeline conpany's
i nspection report and test results shall be provided to the utilities
and transportation comm ssion consistent with reporting requirenments
under 49 C F.R 195 Subpart B

(3) Pipeline conpanies shall imediately notify local first
responders and the departnent of any reportable rel ease of a hazardous
l[iquid from a pipeline. Pipeline conpanies shall imedi ately notify

| ocal first responders and the comm ssion of any bl ow ng gas | eak from
a gas pipeline that has ignited or represents a probable hazard to
persons or property. Pi pel i ne conpanies shall take all appropriate
steps to ensure the public safety in the event of a release of
hazardous |iquid or gas under this subsection.

(4) No damaged pipeline may be buried until it is repaired or
rel ocat ed. The pipeline conpany shall arrange for repairs or
rel ocation of a damaged pipeline as soon as is practical or may permt
the excavator to do necessary repairs or relocation at a nutually
acceptabl e price.

Sec. 7. RCW19.122.040 and 1984 ¢ 144 s 4 are each anended to read
as foll ows:

p. 11 E2SHB 1634
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(1) Project owners shall indicate in bid or contract docunents the
exi stence of underground facilities known by the project owner to be
| ocated within the proposed area of excavation. The follow ng shall be
deened changed or differing site conditions:

(a) An underground facility not identified as required by this
chapter or other provision of law, ((ard)) or

(b) An wunderground facility not located, as required by this
chapter or other provision of law, by the project owner,_ facility
operator, or excavator if the project owner or excavator is also a
((atH++H+ty)) facility operator.

(2) An excavator shall wuse reasonable care to avoid danmaging
underground facilities. An excavator shall:

(a) Determ ne the precise |location of underground facilities which
have been marked;

(b) Plan the excavation to avoid damage to or minimze interference
wi th underground facilities in and near the excavation area; and

(c) Provide such support for underground facilities in and near the
construction area, including during backfill operations, as my be
reasonably necessary for the protection of such facilities.

(3) If an underground facility is damaged and such danage is the
consequence of the failure to fulfill an obligation under this chapter,
the party failing to performthat obligation shall be |iable for any
damages. Any clause in an excavation contract which attenpts to
allocate liability, or requires indemification to shift the economc
consequences of liability, different from the provisions of this
chapter is against public policy and unenforceable. Nothing in this
chapter prevents the parties to an excavation contract fromcontracting
with respect to the allocation of risk for changed or differing site
condi ti ons.

(4) I'n any action brought under this section, the prevailing party
is entitled to reasonabl e attorneys' fees.

Sec. 8. RCW19.122.050 and 1984 c 144 s 5 are each amended to read
as foll ows:
(1) An excavator who, in the course of excavation, contacts or

damages an underground facility shall notify the ((wt+Hty—owring—or

eperating—sueh)) facility operator and the one-nunber | ocator service,
and report the damage as required under section 18 of this act. [If the

E2SHB 1634 p. 12
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damage causes an energency condition, the excavator causing the damage
shall also alert the appropriate | ocal public safety agencies and take
all appropriate steps to ensure the public safety. No damaged
underground facility may be buried until it is repaired or relocated.

(2) ((The owner of the underground facilities damaged)) A facility
operator notified in_accordance wth subsection (1) of this section
shall arrange for repairs or relocation as soon as is practical or may
permt the excavator to do necessary repairs or relocation at a
mutual |y acceptabl e price.

Sec. 9. RCW19.122.070 and 2005 c 448 s 4 are each anended to read
as follows:

(1) Any person who violates any provision of this chapter not
anopunting to a violation of RCW 19.122. 055( (;—and—whiech—violatton
resuHs—+n—darage—to—undergroundfaetHties;-)) is subject to a civil
penalty of not nore than one thousand dollars for ((each—wvelation—
AH-—penatttes—recovered—n—sueh—actions—shattb—be—depostted—+n—the
genreral—fund)) an initial violation, and not nore than five_ thousand
dollars for each subsequent violation within a three-year period. Al
penalties_recovered in_such actions nust_ be used for_ education_ and
training of excavators and facility operators regardi ng best practices
and_conpliance_wth this_ chapter. Al penalties recovered in_such
actions nmust be deposited into the damage prevention account created in
section 10 of this act

(2) Any excavator who willfully or nmaliciously damages a field-
mar ked underground facility shall be liable for treble the costs
incurred in repairing or relocating the facility. |In those cases in
which an excavator fails to notify known underground facility
((ewners)) operators or the one-nunber |ocator service, any damage to
the underground facility shall be deemed wllful and malicious and
shall be subject to treble danages for costs incurred in repairing or
relocating the facility.

(3) This chapter does not affect any civil remedies for persona
injury or for property damage, including that to underground
facilities, nor does this chapter create any new civil renmedies for
such danmage.
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NEW SECTION.  Sec. 10. A new section is added to chapter 19.122
RCWto read as foll ows:

The damage prevention account is created in the custody of the
state treasurer. All receipts from those noneys directed by |aw or
directed by the utilities and transportati on conm ssion to be deposited
to the account nust be deposited in the account. Expenditures fromthe
account may be used only for the purposes designated in section 11 of
this act. Only the utilities and transportation conmm ssion or the
comm ssion's designee may aut hori ze expenditures fromthe account. The
account is subject to allotnment procedures under chapter 43.88 RCW but
an appropriation is not required for expenditures.

NEW SECTION.  Sec. 11. A new section is added to chapter 19.122
RCWto read as foll ows:

The utilities and transportation conmssion is authorized to use
nmoney deposited in the damage preventi on account created in section 10
of this act for the foll ow ng purposes:

(1) To devel op and di ssem nate educati onal programm ng designed to
i nprove worker and public safety as it relates to excavation and
underground facilities; and

(2) To provide grants to persons who have devel oped educationa
programm ng that the utilities and transportation conm ssion and the
safety commttee created in section 16 of this act deem to be
appropriate for the purpose of inproving worker and public safety as it
relates to excavation and underground facilities.

Sec. 12. RCW19.122.075 and 2000 c 191 s 23 are each anended to
read as foll ows:

Any person who wllfully damages or renoves a permanent marKking
used to identify an underground facility or pipeline, or a tenporary
marking prior to its intended use, is subject to a civil penalty of not
nore than one thousand dollars for ((eaeh—aet)) an initial violation,
and not nore than five_ thousand dollars for each subsequent violation
within a three-year period.

Sec. 13. RCW 19. 122. 080 and 1984 ¢ 144 s 8 are each anmended to
read as foll ows:
The notification and marking provisions of this chapter may be

E2SHB 1634 p. 14
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wai ved for one or nore designated persons by an underground facility

((ewner)) operator wth respect to all or part of that ((unrdergroeund))
facility ((ewrer—s)) operator's own underground facilities.

Sec. 14. RCW 19.122.100 and 2005 c 448 s 6 are each anended to
read as foll ows:

If charged with a violation of RCW 19.122.090, an equipnent
operator will be deened to have established an affirmative defense to
such charges if:

(1) The equipnent operator was provided a valid excavation
confirmati on code;

(2) The excavation was perfornmed in an energency situation;

(3) The equi pnent operator was provided a false confirmation code
by an identifiable third party; or

(4) Notice of the excavation was not required under this chapter.

Sec. 15. RCW19.122.110 and 2005 c 448 s 7 are each anmended to
read as foll ows:

Any person who intentionally provides an equi pnent operator with a
fal se excavation confirmation code is guilty of a m sdeneanor.

NEW SECTION.  Sec. 16. A new section is added to chapter 19.122
RCWto read as foll ows:

(1) For the purposes of establishing a dispute resolution service
under this chapter, the comm ssion shall contract wth a statew de
nonprofit entity whose purpose is to reduce damages to underground
facilities as well as above ground facilities through cooperation,
coordi nation, and by pronoting safe excavation practices.

(2) The contracting entity must create a safety commttee to:

(a) Advise the commssion and other state agencies, t he
| egi slature, and | ocal governnment agencies and officials on:

(i) Matters relating to best practices and training to prevent
damage to underground utilities; and

(ii1) Policies to enhance worker and public safety and protection of
underground facilities; and

(b) Resolve disputes involving practices related to underground
facilities and possible violations of this chapter.

p. 15 E2SHB 1634
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(3) The safety commttee of the contracting entity consists of
thirteen nmenbers appointed in consultation with the conmmssion to
staggered three-year terns and nust consist of representatives of:

(a) Local governnents;

(b) Omers and operators of hazardous |liquid and gas pipelines;

(c) Contractors;

(d) Excavators;

(e) An investor-owned electric utility subject to regul ati on under
Title 80 RCW

(f) A consumer-owned utility;

(g) A pipeline transportation conpany;

(h) The comm ssion; and

(i) Atelecomunications conpany.

(4) The safety commttee may nedi ate di sagreenents anong parties
involving practices related to underground facilities and possible
viol ations of this chapter.

(5) For the purposes of nediation, the safety conmttee shall
appoi nt at |east three and no nore than five nenbers as nediators. The
medi ators shall represent a bal ance of excavators, facility operators,

and the insurance industry, and nust include at Ileast one
representative of a pipeline conpany or natural gas distribution
conpany.

(6) The safety commttee shall neet at |east once every three
nont hs.

(7) Al menbers of the safety commttee may participate fully in
the commttee's neetings, activities, and deliberations and nust
receive all notices and information related to conm ttee business and
decisions in a tinely manner.

(8 Any party may bring a conplaint to the safety commttee
regarding a violation of this chapter.

(9) This section expires Decenber 31, 2020.

NEW SECTION.  Sec. 17. A new section is added to chapter 19.122
RCWto read as foll ows:

The comm ssion may enforce the civil penalties authorized in RCW
19. 122. 070 when a docunent is filed with the comm ssion by the safety
commttee created in section 16 of this act indicating that a violation
of this chapter has likely occurred.
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NEW SECTION.  Sec. 18. A new section is added to chapter 19.122
RCWto read as foll ows:

(1) Facility operators and excavators who observe or cause danmage
to an underground facility nmust report the event to the comm ssion.

(2)(a) Facility operators and excavators who observe or cause
damage nust report whenever the event results in scrapes, gouges,
cracks, dents, or other visible damage to the utility, pipeline, or
cabl e casing or other external protection of any underground facility.

(b) A nonpipeline facility operator acting as their own excavator
or the facility operator's subcontractor who hits its own facilities is
not required to report that damage event.

(3) Reports nmust be made to the conmm ssion's office of pipeline
safety within forty-five days of the event, or sooner if required by
| aw using the comm ssion's virtual private damage i nformation reporting
tool (DIRT) report form or other simlar form provided that the form
reports the foll ow ng i nformation:

(a) The nanme of the person submtting the report and whether the
person is an excavator, a representative of a one-nunber |ocator
service, or an underground facility operator;

(b) The date and tine of the danage event;

(c) The address where the danage occurred;

(d) The type of right-of-way, including but not limted to: Acity
street, state highway, or private easenent;

(e) The type of wunderground facility damaged, including but not
l[imted to: Pipes, transm ssion pipelines, distribution |Iines, sewers,
conduits, cables, valves, lines, wires, manhol es, attachnents, or those
parts of poles or anchors bel ow ground;

(f) The type of materials the underground facility stores or
conveys, including but not |limted to: Wat er, sewage, electronic,
t el ephoni c or tel egraphi c conmuni cations, cabl evision, electric energy,
petrol eum products, gas, gaseous vapors, hazardous |iquids, or other
subst ances;

(g0 The type of excavator, including but not limted to: A
contractor or facility operator;

(h) Excavation equi pnment used, including but not |imted to: An
auger, bull dozer, backhoe, or hand tool;

(i) The type of work being perforned, including but not limted to:
Dr ai nage, grading, or |andscaping;

p. 17 E2SHB 1634
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(j) Wether a one-nunber |ocator service was notified before
excavation commenced and the one-nunber |ocator service ticket nunber
issued for the excavation, if a one-nunber |[|ocator service was
notifi ed;

(k) Who perforned the |ocate of the underground facility and the
conpany, |locate service, or utility for whomthe person performng the
| ocate is enpl oyed,

(1) Whether underground facility marks were visible in the area of
excavati on before excavati on commenced,

(m Whet her underground facilities were marked correctly;

(n) Whether an excavator experienced downtine as a result of the
damage;

(o) A description of the damage; and

(p) Wet her the damage caused an i nterruption of service.

(4) The commssion nust use reported data to evaluate the
ef fectiveness of the danage prevention program

NEW SECTION.  Sec. 19. A new section is added to chapter 19.122
RCWto read as foll ows:

(1) After notice and an opportunity for a hearing, the utilities
and transportation conm ssion may i npose the penalties authorized by
RCW 19. 122. 055 and 19.122. 070 on persons who violate this chapter with
respect to underground facilities of persons within its jurisdiction.
Before inposing a penalty authorized by RCW 19.122. 070, the utilities
and transportati on comm ssi on nust seek and consi der the recomendati on
of the safety commttee created in section 16 of this act.

(2) Any person aggrieved by any penalty inposed pursuant to this
section may seek judicial review pursuant to the admnistrative
procedure act, chapter 34.05 RCW

(3) If a penalty inposed by the utilities and transportation
commi ssion is not paid, the attorney general nust, on behalf of the
comm ssion, file a civil action in superior court to collect the
penal ty.

(4) This section expires Decenber 31, 2020.

NEW SECTION.  Sec. 20. A new section is added to chapter 19.122
RCWto read as foll ows:

E2SHB 1634 p. 18
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Al penalties collected under section 19 of this act

must be

deposited into the damage prevention account created under section 10

of this act.

NEW SECTION. Sec. 21. This act takes effect January 1, 2013.

~-- END ---
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