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ENGROSSED SECOND SUBSTI TUTE HOUSE BI LL 1186

State of WAshi ngton 62nd Legi sl ature 2011 Regul ar Session

By House GCeneral Governnent Appropriations & Oversight (originally
sponsored by Representatives Rolfes, Hudgins, Upthegrove, Appleton,
Roberts, Pedersen, Carlyle, Goodman, Liias, Van De Wage, D ckerson,
Cody, Fitzgi bbon, Dunshee, MCoy, Finn, Jacks, Reykdal, Tharinger,
Frockt, Billig, Hunt, Kenney, Stanford, Ryu, and Seaqui st)

READ FI RST TI ME 02/ 22/ 11.

AN ACT Relating to requirenments under the state's oil spill
program anendi ng RCW 88. 46. 060, 88. 46. 100, 88. 46.090, 90.48. 366, and
90. 56. 370; reenacting and anendi ng RCW 88. 46. 010; addi ng new secti ons
to chapter 88.46 RCW creating new sections; prescribing penalties; and
provi di ng expiration dates.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) The legislature finds that the
"deepwat er horizon" well head bl owout, explosion, and oil spill in the
@ulf of Mexico on April 20, 2010, resulted in the release of two
hundred mllion gallons of crude oil into the environnent. | npact s
after the spill have included deaths and injuries, extensive damage to
the marine environment and wldlife habitats, as well as |large
soci oeconom ¢ damages to local citizens, comrercial fishing, tourism
busi nesses, and recreation. As late as six nonths after the spill
four thousand two hundred square mles of the @Glf of Mxico were

closed to commercial shrinp harvest. The incident in the @lf of
Mexico is a remnder that the threat of major spills to Washington's
envi ronnment, natural resources, econony, quality of life, and private

property is significant.
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(2) The legislature further finds that during the fall of 2010 the
departnment of ecol ogy conpiled | essons | earned fromthe Gulf of Mexico

spill and the Puget Sound partnership convened an oil spill work group
in an effort to ensure there is a rapid and aggressive response to a
| arge scale spill in Washington and that oversight of spills is well

coordinated anong different levels of governnent and industry. The
|l egislature intends to build upon these efforts, and other recent
studies, to inprove Washi ngton's prevention and response capabilities.

While current oil spill contingency plans are required to address wor st
case spills, it is also clear that the state may be underprepared for
a large scale oil spill of the nmagnitude possible by failures of an oi

tanker or a tank barge, particularly wthin the confined waters of
Puget Sound. Lessons |learned fromthe 2010 deepwater horizon incident
denonstrate that inprovenents to Washington's existing oil spill
prevention, preparedness, and response capabilities are both necessary
and possi bl e.

Sec. 2. RCWB88.46.010 and 2009 ¢ 11 s 7 are each reenacted and
anended to read as foll ows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Best achievable protection” nmeans the highest |[|evel of
protection that can be achieved through the use of the best achievable
technology and those staffing |levels, training procedures, and
operational nmethods that provide the greatest degree of protection
achievable. The director's determ nation of best achi evabl e protection
shall be guided by the critical need to protect the state's natura
resources and waters, while considering:

(a) The additional protection provided by the neasures;

(b) The technol ogi cal achievability of the nmeasures; and

(c) The cost of the neasures.

(2) (@) "Best achievable technology” neans the technology that
provi des the greatest degree of protection taking into consideration,

((8))) (i) Processes that are being devel oped, or could feasibly
be devel oped, given overall reasonable expenditures on research and
devel opnent ((+) ). and

((b)y)) (i) Processes that are currently in use.

E2SHB 1186 p. 2
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(b) I'n determ ning what is best achi evabl e technol ogy, the director
shall consider the -effectiveness, engineering feasibility, and
commercial availability of the technol ogy.

(3) "Bul k™ means material that is stored or transported in a | oose,
unpackaged |iquid, powder, or granular form capable of being conveyed
by a pi pe, bucket, chute, or belt system

(4) "Cargo vessel" neans a self-propelled ship in commerce, other
than a tank vessel or a passenger vessel, of three hundred or nore

gross tons, including but not limted to, commercial fish processing
vessels and freighters.
(5) "Covered vessel" neans a tank vessel, cargo vessel, or

passenger vessel.

(6) "Departnent" neans the departnent of ecol ogy.

(7) "Director” nmeans the director of the departnment of ecol ogy.

(8) "Discharge" neans any spilling, |eaking, punping, pouring,
emtting, enptying, or dunping.

(9)(a) "Facility" nmeans any structure, group of structures,

equi pnent, pipeline, or device, other than a vessel, |ocated on or near
the navigable waters of the state that transfers oil in bulk to or from
a tank vessel or pipeline, that is used for producing, storing,
handl i ng, transferring, processing, or transporting oil in bulk.

(b) A facility does not include any: (i) Railroad car, notor
vehicle, or other rolling stock while transporting oil over the
hi ghways or rail lines of this state; (ii) retail notor vehicle notor

fuel outlet; (iii) facility that is operated as part of an exenpt
agricultural activity as provided in RCW 82.04.330; (iv) underground
storage tank regul ated by the departnent or a | ocal governnent under
chapter 90.76 RCW or (v) marine fuel outlet that does not dispense
nmore than three thousand gallons of fuel to a ship that is not a
covered vessel, in a single transaction.

(10) "Marine facility" means any facility used for tank vesse
whar f age or anchorage, including any equi pnent used for the purpose of
handling or transferring oil in bulk to or froma tank vessel.

(11) "Navigable waters of the state" neans those waters of the
state, and their adjoining shorelines, that are subject to the ebb and
flow of the tide and/or are presently used, have been used in the past,
or may be susceptible for use to transport intrastate, interstate, or
forei gn conmerce.

p. 3 E2SHB 1186
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(12) "Ofshore facility" nmeans any facility located in, on, or
under any of the navigable waters of the state, but does not include a
facility any part of whichis located in, on, or under any |land of the

state, other than subnerged land. "Ofshore facility" does not include
a marine facility.

(13) "GIl"™ or "oils" nmeans oil of any kind that is liquid at
at nospheric tenperature and any fractionation thereof, including, but
not limted to, crude oil, petroleum gasoline, fuel oil, diesel oil
bi ol ogi cal oils and blends, oil sludge, oil refuse, and oil mxed with
wast es other than dredged spoil. Q1 does not include any substance

listed in Table 302.4 of 40 C. F.R Part 302 adopted August 14, 1989,
under section 101(14) of the federal conprehensive environnental
response, conpensation, and liability act of 1980, as anmended by P.L.
99- 499.

(14) "Onshore facility" means any facility any part of which is
| ocated in, on, or under any land of the state, other than subnerged
| and, that because of its location, could reasonably be expected to
cause substantial harmto the environnent by discharging oil into or on
t he navi gable waters of the state or the adjoining shorelines.

(15)(a) "Omner or operator"™ neans (i) in the case of a vessel, any
person owni ng, operating, or chartering by dem se, the vessel; (ii) in
the case of an onshore or offshore facility, any person owning or
operating the facility; and (iii) in the case of an abandoned vessel or
onshore or offshore facility, the person who owned or operated the
vessel or facility imedi ately before its abandonnent.

(b) "Operator" does not include any person who owns the |and
underlying a facility if the person is not involved in the operations
of the facility.

(16) "Passenger vessel" neans a ship of three hundred or nore gross
tons with a fuel capacity of at least six thousand gallons carrying
passengers for conpensation

(17) "Person" nmeans any political subdivision, governnent agency,
muni ci pality, industry, public or private corporation, copartnership,
association, firm individual, or any other entity whatsoever.

(18) "Race Rocks light" neans the nautical |andmark [ ocated
sout hwest of the city of Victoria, British Col unbi a.

(19) "Severe weat her conditions”" nmeans observed nautical conditions

E2SHB 1186 p. 4



© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNMNDNMNDNDDNNMNDMNMNMNMNMNNMNPEPPRPPRPPRPPRPERPEPRPPREPE
N o oA WNEFE OO 0o NP WDNPE OO oo N O P~ wWw DN Ee o

with sustai ned wi nds neasured at forty knots and wave hei ghts neasured
bet ween twel ve and ei ghteen feet.

(20) "Shi p" nmeans any boat, ship, vessel, barge, or other floating
craft of any ki nd.

(21) "Spill"™ means an unaut horized di scharge of oil into the waters
of the state.

(22) "Strait of Juan de Fuca" neans waters off the northern coast
of the A ynpic Peninsula seaward of a line drawn from New Dungeness
l[ight in Cdallamcounty to D scovery Island |light on Vancouver | sl and,
British Col unbia, Canada.

(23) "Tank vessel" neans a ship that is constructed or adapted to

carry, or that carries, oil in bulk as cargo or cargo residue, and
t hat :

(a) Operates on the waters of the state; or

(b) Transfers oil in a port or place subject to the jurisdiction of

this state.

(24) "Vessel energency” neans a substantial threat of pollution
originating from a covered vessel, including loss or serious
degradation of propulsion, steering, mneans of navigation, primary
el ectrical generating capability, and seakeeping capability.

(25) "waters of the state" includes | akes, rivers, ponds, streans,
i nl and waters, underground water, salt waters, estuaries, tidal flats,
beaches and | ands adj oi ni ng the seacoast of the state, sewers, and al
ot her surface waters and watercourses within the jurisdiction of the
state of Washi ngton.

(26) "Worst case spill"” nmeans: (a) In the case of a vessel, a
spill of the entire cargo and fuel of the vessel conplicated by adverse
weat her conditions; and (b) in the case of an onshore or offshore
facility, the | argest foreseeable spill in adverse weather conditions.

(27) "Vessels_ of opportunity response_systent neans_a_fleet of
nondedi cated comercial vessels and crew, including comercial fishing
vessels, other comrercial vessels, publicly owned vessels, and_other
appropriate nonrecreational vessels, that are under contract with, and

equi pped by, contingency plan holders to assist with oil spill response
activities, including on-water oil recovery in_the near shore
environnent and the placenent of oil spill containnent boons to protect

sensitive habitats.
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(28) "Regional vessels of opportunity response group” neans a fl eet
of vessels participating in a vessels of opportunity response system
and_directed and_positioned to_ respond to_spills in_a_defined
geogr aphi c area.

(29) "Volunteer coordination systenl neans_an oil spill response
systemthat, before a spill_ occurs, prepares for _the coordination of
volunteers to_assist with appropriate oil spill response_activities,
whi ch may include shoreline protection and cleanup, wildlife recovery,
field observation, light construction, facility mai ntenance, donations
managenent, clerical support, and other aspects of a spill response.

(30) "Unbrella plan_holder” neans a_ Washington nonprofit
corporation established consistent with this chapter for the purposes
of providing oil spill response and contingency plan coverage.

NEW SECTION. Sec. 3. A new section is added to chapter 88.46 RCW
to read as foll ows:

(1) (a) The owner or operator of a tank vessel transiting to or from
a Washington marine facility shall establish or fund a vessels of
opportunity response system to supplenent the tinely and effective
response to spills in the vessel's area of operation.

(b) Except for tank vessels with an area of operation limted to
the Colunbia river, the vessels of opportunity response system nust be
conposed of an adequate nunber of regional vessels of opportunity

response groups so as to be prepared to respond to a spill anywhere
within the tank vessel's area of operation within twelve hours after
notification of a spill event, to the extent that a twel ve-hour spill

response is determned to be safe and effective. For tank vessels with
an area of operation limted to the Colunbia river, the vessels of
opportunity system nmay be I|limted to one regional vessels of
opportunity response group | ocated near the nouth of the river.

(c) Each regional vessels of opportunity response group nust be
conposed of a sufficient nunber of participating vessels to satisfy a
pl anni ng standard of having at |east six capable vessels available at
any one tinme during a spill response incident. To achieve the planning
standard of deploying six individual nondedi cated vessels at any one
time, a regional vessels of opportunity response group nust include a
total of nore than six participating nondedi cated vessels.

E2SHB 1186 p. 6
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(2) A vessels of opportunity response system nust include the
mai nt enance of active contracts wth an adequate sized fleet of
capabl e, nondedi cated vessel s that ensures the foll ow ng:

(a) Participating vessels can be rapidly equi pped, consistent with
subsection (3) of this section, with dedi cated response equi pnent that
represents the best achi evabl e technol ogy, given the expected operating
envi ronnment, for the boom ng, storage, and recovery of oil. The best
achi evabl e technol ogy may vary anong regional vessels of opportunity
response groups and the individual participating vessels based on
whet her or not the expected response area i s open narine water, harbor
areas, Puget Sound, or river environnents; however, the vessels
participating in an individual response group nust, at a mninum
col l ectively have access to equipnent that includes containment boom
and oil recovery systens capable of operating in currents of at |east
four knots;

(b) The appropriate response equipnent is readily available to the
i ndi vi dual vessels participating in a regional vessels of opportunity
response group; and

(c) Crews of the participating vessels are:

(i) Equi pped with adequat e personal protection gear; and

(1i) Properly trained to utilize response equi pnent that represents
the highest |evel of available oil spill response technology for the
expected operating environnment. Crew training may be limted to safe
response equi pnent utilization and depl oynent and not the maintenance
of response equi pnent.

(3)(a) The dedicated response equipnment actually provided to
i ndi vidual participating vessels in a regional vessels of opportunity
system may differ anong participating vessels; however, the equi pnment
provided collectively to the individual participants in a response
group nust satisfy the requirenents of this section. As such, when
necessary to satisfy the requirenents of this section, not al
participating vessels are, individually, required to be equipped with
t echnol ogy representing the best achi evabl e protection.

(b) The dedicated response equipnent provided to individual
participating vessels in a regional vessels of opportunity system may
be dedi cated equipnment owned and maintained by the contingency plan
hol der and not by the owner or operator of the participating vessel as
|l ong as the participating vessels have access to, and can be equi pped

p. 7 E2SHB 1186
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with, the equipnment as required in this section. Equi prent that is
required to be available to dedicated responders under section 5 of
this act may suppl ement but not substitute for equipnent available to
regi onal vessels of opportunity response groups.

(4) In addition to nmeeting requirenents specified in RCW88. 46. 060,
contingency plans for tank vessels operating in Washi ngton waters nust
provide for the organization and contracting of a vessels of
opportunity response systemas required by this section.

(5)(a) The requirenents of this section may be fulfilled by one or
nore private organi zati ons or nonprofit corporations providing unbrella
coverage under contract to single or nultiple tank vessels. Any
organi zation or corporation providing <coverage to satisfy the
requirenents of this section nust ensure that the vessels of
opportunity response system bei ng provided includes the establishnment
of a m ninmum of six distinct regional vessels of opportunity response
groups that are |ocated strategically to ensure a tinely response in
any of Washington's marine waters or the Col unbia river.

(b) Unless otherwise directed by the departnent, the response
groups nust at a mninmum be stationed so as to be able to respond to
incidents occurring in the follow ng | ocations:

(i) The outer coast;

(1i) The Strait of Juan de Fuca;

(ti1) Northern Puget Sound,;

(1v) Central Puget Sound,

(v) Sout hern Puget Sound; and

(vi) The nouth of the Colunbiariver.

(c) The departnent may require a private organi zation or nonprofit
corporation providing unbrella coverage to satisfy the requirenents of
this section to station regional vessels of opportunity response groups
in areas that are in addition to the m nimumrequired response areas of
t his subsection based on ri sk and need.

(6) Each regional vessel of opportunity response group nust undergo
a mnimumof two drills a year to ensure that the overall vessels of
opportunity response system is maintained at an appropriate |evel of
readiness and that the actual nunber of participating vessels is
sufficient to neet the planning goal of deploying a mninmm of six
capabl e vessels at any one tinme during a spill response incident. The
departnment may award credit to the plan holder for practice drills

E2SHB 1186 p. 8
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accordingly. Each successful activation of the vessels of opportunity
response system may be considered by the departnent to satisfy a dril
covering this portion of the contingency plan.

(7) The decision to activate a vessels of opportunity response

system during a spill response, and provide direction as to how and
where the regional vessels of opportunity response groups should
respond, is the sole responsibility of the designated incident

commander or the unified conmand. The incident commander or unified
conmmand is the only entity enpowered to direct which of the response
equi pnent avail able to a regi onal vessels of opportunity response group
is appropriate for the operating environment and for the capabilities
of the specific individual responding vessels.

NEW SECTION. Sec. 4. A new section is added to chapter 88.46 RCW
to read as foll ows:

(1) The departnent shall establish a volunteer coordinati on system
The volunteer coordination system nay be included as a part of the
state's overall oil spill response strategy, and may be inpl enented by
| ocal energency nmanagenent organizations, in coordination with any
anal ogous federal efforts, to supplenent the state's tinely and
effective response to spills.

(2) The departnment shoul d consider how the vol unteer coordination

systemw | | :
(a) Coordinate with the incident commander or unified command of an
oil spill and any affected | ocal governnents to receive, screen, and

register volunteers who are not affiliated with the energency
managenent organi zation or a | ocal nongovernnental organi zation;

(b) Coordinate the nanagenent of volunteers wth [ ocal
nongover nnental organi zations and their affiliated vol unteers;

(c) Coordinate appropriate response operations wth different
cl asses of volunteers, including pretrained volunteers and convergent
volunteers, to fulfill requests by the departnent or an oil spill
i nci dent conmander or unified command,

(d) Coordinate public outreach regarding the need for and use of
vol unt eers;

(e) Determine mninmumparticipation criteria for volunteers; and

(f) ldentify volunteer training requirenents and, if applicable

p. 9 E2SHB 1186
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provide training opportunities for volunteers prior to an oil spil
response incident.

(3) An act or om ssion by any volunteer participating in a spil
response or training as part of a volunteer coordination system while
engaged in such activities, does not inpose any liability on the
departnent, any participating | ocal energency nanagenent organi zati on,
or the volunteer for civil damages resulting fromthe act or om ssion.
However, the inmmunity provided under this subsection does not apply to
an act or omssion that constitutes gross negligence or wllful or
want on m sconduct .

(4) The decisions to utilize volunteers in an oil spill response,
whi ch volunteers to utilize, and to determ ne which response activities
are appropriate for volunteer participation in any given response are
the sole responsibilities of the designated incident commander or
uni fi ed command.

NEW SECTION. Sec. 5. A new section is added to chapter 88.46 RCW
to read as foll ows:

(1) In addition to neeting the requirenents specified in this
chapter applicable to all covered vessels, contingency plans for tank
vessel s must provide for:

(a) Rapid access to equipnent |ocated within the state that
reflects the best achievable protection for the expected operating
environment in the vessel's area of operation wthout requiring
equi pnment with capabilities that exceeds the response requirenents for
t he expected operating environnent; and

(b) Continuous operation of oil spill response activities w thout
regard to the operating environnent to the maxi num extent practicable
and w t hout unreasonably jeopardi zing crew safety, as determ ned by the
i nci dent conmmander or the unified conmand.

(2) In reviewng tank vessel contingency plans to neasure
conpliance with this section, the departnent nust ensure that, at a
m ni mum pl ans:

(a) Provide access to dedicated equipnent appropriate for the
operating environnent as needed to achieve oil recovery, to the nmaxi num
extent practicable and w thout unreasonably jeopardizing crew safety;
i ncludi ng, at m ni num equi prent representing the best val ue per doll ar
based on the volune of oil the response equipnent is capable of

E2SHB 1186 p. 10
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contai ni ng, processing, or renoving and that includes contai nnent boom
and oil recovery systens capable of operating in currents of at |east
four knots. Equipnent intended to be used for response activities on
the outer coast or the Strait of Juan de Fuca nust al so be capabl e of
open wat er operations;

(b) I'nclude a technical analysis of best achievable technol ogy and
best achi evable protection for the expected operating environnent in
the vessel's area of operation, and incorporate best achievable
protection; and

(c) Provide adequate capacity for storage or proper disposal of the
volume and type of oil considered by the contingency plan so as to
achi eve continuous operation of oil recovery to the maxi num extent
practicabl e.

(3) Contingency plans for tank vessels nmust provide for the ability
of the tank vessel to have access, either directly or through an
assured contract with a third party, to nultispectrum scanning
technol ogies that enhance the ability of responders to detect and
respond to oil spills in times of low visibility and at night,
including technology that is capable of aerial oil identification,
| ocation mappi ng, and downl oading of the information in real tine to
response vessel s and the command post. This technology is not required
to be stationed i n Washi ngton, but nust be capabl e of being operational
at the site of an incident within four hours of plan activation.

NEW SECTION. Sec. 6. A new section is added to chapter 88.46 RCW
to read as foll ows:

(1) The departnment is responsible for ordering joint |arge-scale,
mul ti pl e plan equi pnment deploynment drills of tank vessels to determ ne
the adequacy of +the owner's or operator's conpliance wth the
contingency plan requirenments of this chapter. The departnent nust
order at least one drill as outlined in this section every three years.

(2) The tank vessel equipnment deploynent drills nmust focus on, at
a mninmm the foll ow ng:

(a) The functional ability for nultiple contingency plans to be
sinmul taneously activated with the purpose of testing the ability for
dedi cated equi pnent and trai ned personnel cited in nmultiple contingency
pl ans to be activated in alarge scale spill; and

p. 11 E2SHB 1186
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(b) The operational readiness during both the first six hours of a
spill and, at the departnent's discretion, over nultiple operationa
peri ods of response.

(3) Joint drills ordered under this section nmay be incorporated

into other drill requirenments under this chapter when deened benefi ci al
by the departnent for enabling larger scale drills within the overal
drill managenent frameworKk.

(4) Each successful |arge-scale, multiple plan equi pnent depl oynent
drill conducted under this section may be considered by the departnent
as adrill of the underlying contingency plan and credit nmay be awarded
to the plan hol der accordingly.

(5 The departnent shall, when practicable, coordinate wth
applicable federal agencies, the state of Oregon, and the province of
British Colunbia to establish a drill incident command and to help

ensure that | essons learned fromthe drills are evaluated with the goal
of inproving the underlying contingency pl ans.

Sec. 7. RCW88.46.060 and 2005 ¢ 78 s 2 are each anended to read
as follows:

(1) Each covered vessel shall have a contingency plan for the
contai nnment and cl eanup of oil spills fromthe covered vessel into the
waters of the state and for the protection of fisheries and wldlife,
shel | fish beds, natural resources, and public and private property from
such spills. The departnent shall by rule adopt and periodically
revise standards for the preparation of contingency plans. The
departnment shall require contingency plans, at a mninum to neet the
fol |l om ng standards:

(a) Include full details of the nmethod of response to spills of
vari ous sizes fromany vessel which is covered by the plan;

(b) Be designed to be capable in terns of personnel, materials, and
equi pnent, of pronptly and properly, to the maxi numextent practicabl e,
as defined by the departnent, renoving oil and m nim zing any danmage to
the environnent resulting froma worst case spill

(c) Provide a clear, precise, and detailed description of how the
plan relates to and is integrated into rel evant conti ngency plans which
have been prepared by cooperatives, ports, regional entities, the
state, and the federal governnent;

E2SHB 1186 p. 12
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(d) Provide procedures for early detection of spills and tinely
notification of such spills to appropriate federal, state, and |oca
authorities under applicable state and federal |aw,

(e) State the nunber, training preparedness, and fitness of all
dedi cated, prepositioned personnel assigned to direct and i npl enment the
pl an;

(f) Incorporate periodic training and drill prograns consistent
with this chapter to eval uate whet her personnel and equi pnent provided
under the plan are in a state of operational readiness at all tines;

(g) Describe inportant features of the surrounding environnent
including fish and wldlife habitat, shellfish beds, environnentally
and archaeologically sensitive areas, and public facilities. The
departnents of ecology, fish and wildlife, ((and)) natural resources,
and ((t+he—eff+ee—of)) archaeology and historic preservation, upon
request, shall provide information that they have avail able to assi st
in preparing this description. The description of archaeologically
sensitive areas shall not be required to be included in a contingency
plan until it is reviewed and updated pursuant to subsection (9) of
this section;

(h) State the neans of protecting and mtigating effects on the
environment, including fish, shellfish, mrine mamuals, and other
wldlife, and ensure that inplenentation of the plan does not pose
unacceptable risks to the public or the environnent;

(1) Establish guidelines for the use of equipnent by the crew of a
vessel to mnimze vessel damage, stop or reduce any spilling fromthe
vessel, and, only when appropriate and only when vessel safety is
assured, contain and clean up the spilled oil;

(1) Provide arrangenents for the prepositioning of spill
contai nment and cl eanup equi pnment and trained personnel at strategic
| ocations fromwhich they can be deployed to the spill site to pronptly
and properly renove the spilled oil;

(k) Provide arrangenents for enlisting the use of qualified and
trai ned cl eanup personnel to inplenent the plan;

(1) Provide for disposal of recovered spilled oil in accordance
with local, state, and federal | aws;
(m Until a spill prevention plan has been submtted pursuant to

RCW 88. 46. 040, state the neasures that have been taken to reduce the
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likelihood that a spill wll occur, including but not limted to,
design and operation of a vessel, training of personnel, nunber of
personnel, and backup systens designed to prevent a spill;

(n) State the anpbunt and type of equipnment available to respond to
a spill, where the equi pnent is |ocated, and the extent to which other
contingency plans rely on the sane equi pnent; ((ard))

(o) If the departnment has adopted rules permtting the use of

di spersants, the circunstances, if any, and the manner for the
application of the dispersants in conformance with the departnent's
rul es;

(p) Conpliance with section 8 of this act if the contingency plan
is submtted by an unbrella plan holder; and

(g) Include any additional elenents of contingency plans as
required by this chapter.

(2)((2r)) The owner or operator of a ((tank)) covered vessel ((ef
three—thousand —gross—toenrs—oer—nmpre—shalt)) nust submt ((a&)) any
requi red contingency plan updates to the departnent wthin ((stx+wenths
after)) the tinelines established by the departnent ((adepts—rules

blichi ards_f . I I I . 1) of

hi on.
b —Contingeney —plans—for—al-—ot-her—covered —vessels—shall-—be

a¥a Nt ho Adon asaVa A N N - alla aV¥ala asa¥a N Ay t ho Aon asaVa

(3)(a) The owner or operator of a tank vessel or of the facilities
at which the vessel will be unloading its cargo, or a Washington state

nonprofit corporation established for the purpose of oil spill response
and contingency plan coverage and of which the owner or operator is a
menber, shall submt the contingency plan for the tank vessel. Subject

to conditions inposed by the departnent, the owner or operator of a
facility may submt a single contingency plan for tank vessels of a
particular class that will be unloading cargo at the facility.

(b) The contingency plan for a cargo vessel or passenger vessel may
be submtted by the owner or operator of the cargo vessel or passenger
vessel, by the agent for the vessel resident in this state, or by a
Washi ngton state nonprofit corporation established for the purpose of
oil spill response and contingency pl an coverage and of which the owner

E2SHB 1186 p. 14
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or operator is a nenber. Subject to conditions inposed by the
departnment, the owner, operator, or agent my submt a single
contingency plan for cargo vessel s or passenger vessels of a particul ar
cl ass.

(c) A person who has contracted with a covered vessel to provide
containment and cleanup services and who neets the standards
established pursuant to RCW 90.56.240, may submt the plan for any
covered vessel for which the person is contractually obligated to
provi de services. Subject to conditions inposed by the departnent, the
person may submt a single plan for nore than one covered vessel.

(4) A contingency plan prepared for an agency of the federal
government or another state that satisfies the requirenments of this
section and rules adopted by the departnent may be accepted by the
departnent as a contingency plan under this section. The depart nent
shall ensure that to the greatest extent possible, requirenents for
contingency plans under this section are consistent wth the
requi renents for contingency plans under federal |aw

(5) In reviewing the contingency plans required by this section
t he departnent shall consider at |east the follow ng factors:

(a) The adequacy of contai nnment and cl eanup equi pnent, personnel,
communi cati ons equi pnent, notification procedures and call down |ists,
response time, and |logistical arrangenents for coordination and
i npl enentati on of response efforts to renove oil spills pronptly and
properly and to protect the environnent;

(b) The nature and anount of vessel traffic within the area covered
by the plan;

(c) The volune and type of oil being transported within the area
covered by the plan;

(d) The existence of navigational hazards within the area covered
by the plan;

(e) The history and circunstances surrounding prior spills of oi
within the area covered by the plan;

(f) The sensitivity of fisheries and wildlife, shellfish beds, and
ot her natural resources wthin the area covered by the pl an;

(g) Relevant information on previous spills contained in on-scene
coordi nator reports prepared by the director; and

(h) The extent to which reasonable, cost-effective neasures to

p. 15 E2SHB 1186
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prevent a likelihood that a spill will occur have been incorporated
into the plan.

(6)(a) The departnment shall approve a contingency plan only if it
determ nes that the plan neets the requirenents of this section and
that, if inplenented, the plan is capable, in terns of personnel,
materials, and equipnent, of renoving oil pronptly and properly and
m ni m zi ng any damage to the environnent.

(b) The departnent nust notify the plan holder in witing within
sixty-five days_of an_initial or_ anended plan's_ submttal to_the
departnent as to whether the plan_ is disapproved, approved, or
conditionally approved. If a plan is conditionally approved, the
departnment nust clearly describe each condition and specify a schedule
for plan holders to submt required updates.

(7) The approval of the contingency plan shall be valid for five
years. Upon approval of a contingency plan, the departnent shall
provide to the person submtting the plan a statenment indicating that
the plan has been approved, the vessels covered by the plan, and ot her
i nformation the departnent determ nes shoul d be included.

(8 An owner or operator of a covered vessel shall notify the
departnment in witing i nmediately of any significant change of which it
is aware affecting its contingency plan, including changes in any
factor set forth inthis section or in rules adopted by the departnent.
The departnment may require the owner or operator to update a
contingency plan as a result of these changes.

(9) The departnent by rule shall require contingency plans to be
revi ewed, updated, if necessary, and resubmtted to the departnent at
| east once every five years.

(10) Approval of a contingency plan by the departnent does not
constitute an express assurance regardi ng the adequacy of the plan nor
constitute a defense to liability inposed under this chapter or other
state | aw

NEW SECTION. Sec. 8. A new section is added to chapter 88.46 RCW
to read as foll ows:

(1) When submtting a contingency plan to the departnment under RCW
88. 46. 060, any unbrella plan holders that enroll both tank vessels and
covered vessels that are not tank vessels nust, in addition to
satisfying the other requirenents of this chapter, specify:

E2SHB 1186 p. 16
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(a) The maxi num worst case di scharge volune from covered vessels
that are not tank vessels to be covered by the unbrella plan holder's
conti ngency plan; and

(b) The maxi mumwor st case di scharge volune fromtank vessels to be
covered by the unbrella plan hol der's contingency pl an.

(2) Tank vessel owners or operators that are enrolled with an
unbrella plan hol der and that have worse case di scharge vol unes | arger
t han the maxi numvol une covered by the contingency plan of the unbrella
pl an hol der nust denonstrate to the satisfaction of the departnent that
the owner or operator of the tank vessel has access to the necessary
addi ti onal response capabilities.

Sec. 9. RCWS88.46.100 and 2000 ¢ 69 s 10 are each anended to read
as foll ows:

(({1y)) I'n ((order to assist the state in identifying areas of the
navi gabl e waters of the state needing special attention, the owner or
eperator—of —a—ecovered—vessel—shall-—nroetify—the)) addition_to_ any
notifications_that the owner or_ operator_ of a_ covered_ vessel nust
provide to the United States coast guard ((wthin—onrehour—

Hre—coast —guard—to—nottty—the—state—mH-tary—departrent—as—seon—as
possible—atter—the—coast—guard-—recetves—npotice—ol —a—di-sabledcovered
vessel—or—of—a-colston—or—near —m-ss—ine-dent—wi-thi-n—tbwelve—mwi-tes—of

tHhe—shore—of—the—state—Thedepartnent —shall—negotate—an-—agreement

3 —Fhe—departrent—shall-—prepare —a—sumvary —of- —the —infoermation
coH-eeted—under—thi-s—seection—-and provide—thesumrary—to—theregional
rar+ne—safety—ecommttees-—the—coast—guard-—and—others—in—order—teo
| dentif N kot . :

4 I ¢ ¢ hi on

” I I L L | disabled if :
thefolHowngoceur-—
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) —Fhe —towboat —towing —the —barge —becones —di-sabled —through
ot | L in(a) of thi I on
" : neid : neid I : I |

: I I I . . Ko sianiii
: , I e W I hio_or

Lo—avord—a—grounding—as—regqured—by—the—international—rules—el—the
road.

5 | : | I hi . hall
not—be—used—as—the—basts—ftor—thetnposttton—-ol—anyHneor—penalty))
regarding a vessel energency, the owner or operator of a covered vessel
must _notify the state of any vessel energency that results in_the
di scharge or substantial threat of discharge of oil to state waters or
that may affect the natural resources of the state. The purpose of
this notification is to enable the departnent to coordinate with the
vessel operator, contingency plan holder, and the United States coast
guard to protect the public health, welfare, and natural resources of
the state and to ensure all reasonable spill preparedness and response
neasures are in place prior to a spill occurring.

Sec. 10. RCW88.46.090 and 2000 c 69 s 9 are each anended to read
as follows:

(1) Except as provided in subsection (4) of this section, it shall
be unlawful for a covered vessel to enter the waters of the state
wi t hout an approved contingency plan required by ((REW88-46-060)) this
chapter, a spill prevention plan required by RCW 88.46.040, or
financial responsibility in conpliance wth chapter 88.40 RCW and the
federal oil pollution act of 1990. The departnent nmay deny entry onto

E2SHB 1186 p. 18
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the waters of the state to any covered vessel that does not have a
required contingency or spill prevention plan or financi al
responsi bility.

(2) Except as provided in subsection (4) of this section, it shal
be unlawful for a covered vessel to transfer oil to or froman onshore
or offshore facility that does not have an approved contingency plan
requi red under RCW 90. 56.210, a spill prevention plan required by RCW
90. 56. 200, or financial responsibility in conpliance with chapter 88.40
RCW and the federal oil pollution act of 1990.

(3) The director may assess a civil penalty of up to ((ene)) three
hundred thousand dol | ars agai nst the owner or operator of a vessel who
is in violation of subsection (1) or (2) of this section. Each day
that the owner or operator of a covered vessel is in violation of this
section shall be considered a separate violation.

(4) 1t shall not be unlawful for a covered vessel to operate on the
waters of the state if:

(a) A contingency plan, a prevention plan, or financi al
responsibility is not required for the covered vessel;

(b) A contingency plan and prevention plan has been submtted to
the departnent as required by this chapter and rules adopted by the
departnment and the departnent is review ng the plan and has not deni ed
approval ; or

(c) The covered vessel has entered state waters after the United
St ates coast guard has determ ned that the vessel is in distress.

(5) Any person may rely on a copy of the statenment issued by the
departnment to RCW88. 46. 060 as evi dence that the vessel has an approved
contingency plan and the statenent issued pursuant to RCWS88. 46. 040 as
evi dence that the vessel has an approved spill prevention plan.

(6) Except for violations of subsection (1) or (2) of this section,
any person who violates the provisions of this chapter or rules or
orders adopted or issued pursuant ((therete)) to this chapter, shal
incur, in addition to any other penalty as provided by |law, a penalty
in an amount of up to ten thousand dollars a day for each violation
Each violation is a separate offense, and in case of a continuing
violation, every day's continuance is a separate violation. Every act
of comm ssion or omssion which procures, aids, or abets in the
viol ation shall be considered a violation under the provisions of this
subsection and subject to penalty. The penalty anount shall be set in
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consideration of the previous history of the violator and the severity
of the violation's inpact on public health and the environnment in
addition to other relevant factors. The penalty shall be inposed
pursuant to the procedures set forth in RCW43. 21B. 300.

Sec. 11. RCW90.48.366 and 2007 ¢ 347 s 1 are each anended to read
as follows:

(1) The departnent, in consultation with the departnents of fish
and wildlife and natural resources, and the parks and recreation
conm ssion, shall adopt rules establishing a conpensation schedul e for
the discharge of oil in violation of this chapter and chapter 90.56
RCW The anmpunt of conpensation assessed under this schedul e shall be.

(a) For spills totaling one thousand gallons or nobre in any one
event, no less than ((enre—delHtar)) three dollars per gallon of oil
spilled and no greater than ((ene)) three hundred doll ars per gallon of
oil spilled; and

(b) For spills totaling less than one thousand gallons in any one
event, no less than one dollar per gallon of oil spilled and no greater

than one hundred dollars per gallon of oil spilled.

(2) The conpensation schedule adopted_ under this section shall
refl ect adequate conpensation for unquantifiabl e damages or for damages
not quantifiable at reasonable cost for any adverse environnental,
recreational, aesthetic, or other effects caused by the spill and shal
take into account:

((H)) (Aa) Characteristics of any oil spilled, such as toxicity,
dispersibility, solubility, and persistence, that may affect the
severity of the effects on the receiving environnent, |iving organisns,
and recreational and aesthetic resources;

((2)) (b) The sensitivity of the affected area as determ ned by
such factors as:

(()y)) (i) The location of the spill

((&p)y)) (ii) Habitat and living resource sensitivity;

((&y)) (i) Seasonal distribution or sensitivity of [living
resour ces;

((€))) (iv) Areas of recreational use or aesthetic inportance;

((ey)) (v) The proximty of the spill to inportant habitats for
bi rds, aquatic mammls, fish, or to species listed as threatened or
endanger ed under state or federal |aw,
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(()) (vi) Significant archaeol ogical resources as determ ned by
t he departnent of archaeol ogy and historic preservation; and

((¢y)) (vii) Oher areas of special ecological or recreational
i nportance, as determ ned by the departnent; and

((£3))) (c) Actions taken by the party who spilled oil or any party
liable for the spill that:

((£2)y)) (i) Denonstrate a recognition and affirmative acceptance of

responsibility for the spill, such as the innmedi ate renoval of oil and
t he anobunt of oil renoved fromthe environnent; or
((b)y)) (i) Enhance or inpede the detection of the spill, the

determ nation of the quantity of oil spilled, or the extent of damage,
i ncl udi ng the unauthorized renoval of evidence such as injured fish or
wildlife.

Sec. 12. RCW90.56.370 and 2000 ¢ 69 s 21 are each anended to read
as follows:

(1) Any person owning oil or having control over oil that enters
the waters of the state in violation of RCW90.56. 320 shall be strictly
liable, wthout regard to fault, for the damages to persons or
property, public or private, caused by such entry.

(2) Damages_for_ which responsible parties are liable under this
section include loss of incone, revenue, the neans of producing incone
or revenue, or an econom c benefit resulting froman injury to or |oss

of real or personal property or natural resources.

(3) Damages_for_ which responsible parties are liable under this
section include damages provided in subsections (1) and (2) of this
section resulting fromany action conducted in response to a violation
of RCW 90.56.320, including actions to collect, investigate, perform
surveillance over, renove, contain, treat, or disperse oil discharged
into waters of the state.

(4) In any action to recover damages resulting fromthe discharge
of oil in violation of RCW 90.56.320, the owner or person having
control over the oil shall be relieved fromstrict liability, w thout
regard to fault, if that person can prove that the discharge was caused
sol ely by:

(a) An act of war or sabot age;

(b) An act of GCod;

(c) Negligence on the part of the United States governnent; or
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(d) Negligence on the part of the state of Washi ngton.

((63))) (5) The liability established in this section shall in no
way affect the rights which: (a) The owner or other person having
control over the oil may have agai nst any person whose acts may in any
way have caused or contributed to the discharge of oil, or (b) the
state of Washi ngton may have agai nst any person whose acti ons nmay have
caused or contributed to the discharge of oil.

NEW SECTION. Sec. 13. (1) The director of the departnent of
ecol ogy nust fornmally request that the federal governnment contribute to

the establishment of regional oil spill response equipnent caches in
Washi ngton to ensure adequate response capabilities during a nultiple
spill event.

(2) This section expires Decenber 31, 2014.

NEW SECTION. Sec. 14. (1) The departnent of ecol ogy shall prepare
a report to the legislature, consistent wth RCW 43.01.036, that
identifies the I essons | earned through the inplenentation of sections
3 through 6 of this act and presents any recommendati ons for changes in
the state oil spill preparation and response policies gleaned fromthe
| essons | ear ned.

(2) In preparing the report required in this section, the

departnment of ecology shall <consult wth both the Puget Sound
partnership and a diverse selection of appropriate stakehol ders
interested in tank vessel oil spill preparedness and response to be

invited to participate by the director of the departnent of ecol ogy.
Any recommendati ons by the departnent of ecol ogy nust also identify any
rel evant perspectives of the invited stakehol ders on the cost-benefit
and cost-effectiveness of alternative approaches.

(3) The report required by this section nust be delivered by
January 5, 2015.

(4) This section expires July 31, 2015.

NEW SECTION.  Sec. 15. (1) The requirenents of this act nust be
met according to the conpliance schedule provided in this subsection.
The owners or operators of all affected vessels nust either have new
conti ngency plans approved by the departnent of ecology or updates to
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exi sting contingency plans approved by the departnent of ecology for
the foll owm ng plan conponents by the foll owm ng dates:

(a) Conpliance with section 3 of this act, relating to vessels of
opportunity response systens, by July 1, 2012,

(b) Conpliance wth section 5(3) of this act, relating to
mul ti spectrum scanni ng technol ogi es, by July 1, 2012;

(c) Wth the exception of section 5(3) of this act, conpliance with
the remainder of section 5 of this act, relating to enhanced
contingency plan requirenents for tank vessels, by January 1, 2013; and

(d) OGher than sections 13 and 14 of this act and RCW88. 46. 090 and
90. 48. 366, which becone enforceable on the effective date of this
section, all other sections of this act nust be conplied with by
Cct ober 1, 2011.

(2) The departnment nust conply with section 4 of this act, relating
to vol unteer coordination systens, by July 1, 2014.

(3) Inthe initial inplenentation of sections 3 through 8 of this
act, the departnment of ecology shall <consult wth appropriate
st akehol ders interested in tank vessel oil spill preparedness and
response, as invited to participate by the director of the departnent
of ecology. However, nothing in this subsection |imts the ability of
the departnent of ecology to inplenent this act in the manner deened
nost appropriate by the departnent of ecol ogy.

(4) Any rules the departnment of ecol ogy deens necessary for the
i npl enentation of this act nust be adopted according to the conpliance
schedul e in subsection (1) of this section.

(5) This section expires July 31, 2014.

~-- END ---
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