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Synopsis as Enacted

Brief Description:  Assisting homeowners in crisis by providing alternatives, remedies, and 
assistance.

Sponsors:  House Committee on Judiciary (originally sponsored by Representatives Kenney, 
Ryu, Hasegawa and Santos).

House Committee on Judiciary
Senate Committee on Financial Institutions, Housing & Insurance

Background:  

Short Sales.
In Washington, most loan obligations for residential real property are secured by deeds of 
trust.  Under the Deeds of Trust Act, a beneficiary may use the non-judicial foreclosure 
process when a borrower defaults on the loan obligation.  When there is a foreclosure (or 
"trustee sale") of residential real property under the Deeds of Trust Act, the beneficiary may 
not obtain a judgment to collect the remainder of the debt secured by the beneficiary's loan.

A "short sale" is a real estate transaction in which the proceeds of the sale are insufficient to 
pay the debts encumbering the property and the borrower is unable to pay the difference.  
Selling the property in a short sale can be one option for the borrower to avoid foreclosure.  
Generally, a beneficiary with a security interest in the property must consent to releasing its 
lien on the property for less than the full amount of the debt.  Depending on the agreement 
between the borrower and the beneficiary, the borrower may or may not be liable for the 
remaining amounts owed to the beneficiary that was not covered by the sale.  

Generally, an action upon a written contract must be commenced within six years, unless a 
different statute of limitations is provided.

Foreclosure Fairness Act.
Meet and Confer Process.
Before a beneficiary may issue a notice of default to a borrower of a loan secured by a deed 
of trust on owner-occupied residential real property, the beneficiary must first contact the 
borrower by letter and telephone to explore options to avoid foreclosure.  If the borrower 
requests a meeting with the beneficiary, the meeting must be in person, unless the borrower 
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waives that requirement.  A person authorized to modify the loan on behalf of the beneficiary 
may participate by telephone, so long as a representative of the beneficiary is at the meeting 
in person.  

Generally, this initial "meet and confer" requirement does not apply if the borrower has filed 
for bankruptcy. 

Mediation and Mediators.
The Foreclosure Fairness Act (FFA), among other things, created a mediation process 
applicable to beneficiaries and borrowers of deeds of trust on owner-occupied residential real 
property.  The borrower must be referred to mediation by a housing counselor or attorney and 
may be referred any time before a notice of trustee's sale has been recorded.  The referral is 
sent to the Department of Commerce (Department), which selects a mediator from a list of 
approved foreclosure mediators and sends notice to the parties. 

A foreclosure mediator's fee may not exceed $400 for a mediation session lasting between 
one and three hours.  Payment of the fee is split equally between the beneficiary and 
borrower and must be remitted seven days before commencement of the mediation or 
pursuant to the mediator's instructions.

Mediators who are employees or volunteers of Dispute Resolution Centers (DRCs) are 
immune from suit in any civil action based on any proceedings or other official acts 
performed in their capacity as foreclosure mediators, except in cases of willful or wanton 
misconduct.

Beneficiary Reporting Requirements.
Every quarter, a beneficiary that issues notices of default on owner-occupied residential real 
property must report to the Department the number of owner-occupied residential real 
properties for which the beneficiary has issued a notice of default during the previous quarter 
and remit $250 per property to the Department.  The reporting and remitting requirement 
does not apply to beneficiaries that issued fewer than 250 notices of default in the previous 
year.  

Allocation of Funds.
The funds remitted by beneficiaries are allocated between different agencies.  In particular, 
80 percent of the funds must be used for providing housing counselors to borrowers.  Up to 9 
percent or $451,000, whichever is greater, goes to the Department to implement the FFA. 

Rescission of Trustee Sale.
Trustees have numerous responsibilities in the foreclosure process.  The Deeds of Trust Act 
authorizes certain entities to be trustees, including, among others:  professional limited 
liability companies, and general partnerships, including limited liability partnerships, all of 
whose shareholders, members, or partners are either licensed attorneys or entities owned by 
licensed attorneys.

When delivered to the purchaser after a trustee's sale, the trustee's deed conveys all of the 
right, title, and interest in the real property sold that the grantor had the power to convey.  If a
trustee accepts a bid, the trustee's sale is final if it is recorded within 15 days.  After a 
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trustee's sale, there is no right by statute or otherwise to redeem the property sold at the 
trustee's sale.

Summary:  

Short Sales.
If a beneficiary or mortgagee, or its assignees of debt secured by owner-occupied real 
property intends to release its deed of trust or mortgage in the property for less than full 
payment of the debt, it must provide written notice to the borrower that, among other things, 
it is either waiving or reserving its right to collect full payment of the debt. If the beneficiary
or mortgagee, or its assignees, does not initiate a court action to collect the outstanding debt 
within three years of the date it released its security interest, the right to collect the 
outstanding debt is forfeited. This provision applies to debts incurred by individuals 
primarily for personal, family, or household purposes and not to debts for business, 
commercial, or agricultural purposes. The six year statute of limitations for written contracts 
is amended to cross-reference the three year limitation applicable to deficiencies in short 
sales.

The statutorily required pamphlet a real estate licensee provides to clients must include a 
disclosure stating the real estate licensee must notify a seller in writing that a short sale does 
not automatically relieve the seller of the obligation to pay any debt or costs remaining at 
closing, including fees such as the real estate licensee's commission.

Foreclosure Fairness Act.
Meet and Confer.
The initial meeting between the beneficiary and borrower may be by telephone, unless the 
borrower requests in writing an in-person meeting.  The meet and confer requirement applies 
to borrowers who have filed for bankruptcy. 

Referral to Mediation.
A borrower may no longer be referred to mediation during the meet and confer period.  The 
borrower may be referred to mediation any time after a notice of default has been issued but 
no later than 20 days after a notice of trustee's sale has been recorded.

Mediation and Mediators.
A mediation session must be held within 70 days, rather than 45 days, of the referral from the 
Department.  The beneficiary and borrower must exchange required documents within a 
certain time, and changes are made regarding the information beneficiaries are required to 
provide the mediator.

If the mediator reasonably believes a borrower will not attend a mediation session, the 
mediator may cancel a scheduled mediation session and send a written cancellation to the 
parties, and the beneficiary may proceed with the foreclosure.  After a mediation session 
commences, the mediator may continue the session once, but any further continuances must 
be with the consent of the parties.  

The mediator fee of $400 is for preparing for mediation, rather than just for a mediation 
session, and must be paid within 30 days of the parties' referral to mediation.  The list of who 
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may be approved as a foreclosure mediator is expanded and mediators must have a certain 
level of experience evidenced by the number of mediations.  The immunity applicable to 
mediators who are employees or volunteers of a DRC is extended to all foreclosure 
mediators. 

Time Period for Trustee's Sale.
The time period between recording the notice of trustee's sale and the actual sale is extended 
from 90 days to 120 days for those borrowers who have received the letter under the meet 
and confer requirement.

Beneficiary Reporting Requirements.
The quarterly reporting by beneficiaries to the Department must include updated beneficiary 
contact information, and beneficiaries have up to 45 days from the end of each quarter to 
report.

Allocation of Funds.
Changes are made to the allocation of funds remitted by beneficiaries to the Department.  
Instead of 80 percent of the funds allocated to provide housing counselors for borrowers, 76 
percent is allocated to provide housing counseling activities to benefit borrowers.  The 
greater of 13 percent or $590,000 is allocated to the Department.  

Applicability.
A borrower referred to mediation before the effective date of the act may continue with the 
mediation process and does not lose the right to mediation.  A borrower who has not been 
referred to mediation as of the effective date of the act may only be referred to mediation 
after a notice of default but no later than 20 days after a notice of trustee's sale is recorded.  A
borrower who has not been referred to mediation as of the effective date of the act and who 
has had a notice of trustee's sale recorded, may only be referred to mediation if the referral is 
made before 20 days have passed from the date the notice of trustee's sale was recorded.  

Rescission of Trustee's Sale.
A domestic limited liability corporation may be a trustee under the Deeds of Trust Act.

Up to 11 days following a trustee's sale, the trustee, beneficiary, or authorized agent for the 
beneficiary may declare the sale and trustee's deed void if:  (1) the trustee, beneficiary, or 
authorized agent asserts that there was an error with the foreclosure sale process including, 
but not limited to, an erroneous opening bid; (2) the beneficiary and borrower, prior to the 
sale, agreed to a loan modification or loss mitigation plan to postpone or discontinue the sale; 
or (3) the beneficiary or authorized agent accepted funds that fully reinstated or satisfied the 
loan.

If rescission occurs, the trustee must refund the bid amount to the purchaser. The trustee 
must send a notice of rescission to parties no later than 15 days following the sale. If the 
rescission is based on an error in the sale process or based on the borrower and beneficiary 
previously agreeing to a loan modification or postponement of the sale, the trustee may set a 
new sale date within a certain time and must comply with certain notice requirements.

Votes on Final Passage:  
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House 69 29
Senate 48 1 (Senate amended)
House (House refused to concur)
Senate 47 1 (Senate amended)
House 97 0 (House concurred)

Effective:  June 7, 2012
March 29, 2012 (Section 12)
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