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ENGROSSED SUBSTI TUTE SENATE BI LL 6402

State of WAshi ngton 61lst Legislature 2010 Regul ar Session

By Senate Environnent, Water & Energy (originally sponsored by
Senat or Shel don)

READ FI RST TI ME 02/ 03/ 10.

AN ACT Relating to the consolidation of permt exenpt wells; and
anendi ng RCW90. 44. 105.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW90.44.105 and 1997 c 446 s 1 are each anended to read
as follows:

(1) (a) Upon the issuance by the departnent of an anmendnent to the
appropriate permt or certificate of groundwater right, the hol der of
a valid right to wthdraw public groundwaters may consolidate that
right wth a groundwater right exenpt fromthe permt requirenent under
RCW 90. 44. 050, without affecting the priority of either of the water
ri ghts being consol i dat ed.

(b) Such a consolidation anendnent shall be issued only after
publication of a notice of the application, a comment period, and a
determ nati on nmade by the departnent, in lieu of neeting the conditions
requi red for an anmendnent under RCW 90.44.100, that: ((2)) (i) The
exenpt well either taps or_is in_connection with the sanme body of
public groundwater ((as—the—welH—+te6)) in which the holder has a water
right ((et—the—exenpt—welH-—is—to—be—conselidated)) to_ wthdraw
groundwater; ((€2)) (ii) use of the exenpt well shall be discontinued
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upon approval of the consolidation anmendnent to the permt or
certificate; ((£3))) i | egally enforceable agreenents have been
entered to prohibit the construction of another exenpt well to serve
the area previously served by the exenpt well to be discontinued, and
such agreenents are bindi ng upon subsequent owners of the | and t hrough
appropriate binding limtations on the title to the land; ((£4))) (iv)
the exenpt well or wells the use of which is to be discontinued will be
properly deconmm ssioned in accordance with chapter 18.104 RCWand the
rules of the departnent unless the departnent authorizes that the well
may continue to be used for groundwater nonitoring purposes; and
((65))) (v) other existing rights, including ground and surface water
rights and m ni numstream fl ows adopted by rule, shall not be inpaired.

(c) The notice shall be published by the applicant in a newspaper
of general circulation in the county or counties in which the wells for
the rights to be consolidated are |ocated once a week for two
consecutive weeks. The applicant shall provide evidence of the
publication of the notice to the departnent. The conmment period shal
be for thirty days beginning on the date the second notice is
publ i shed.

(2) The amount of the water to be added to the holder's permt or
certificate upon discontinuance of the exenpt well shall be the average
wi thdrawal fromthe well, in gallons per day, for the nost recent five-
year period preceding the date of the application, except that the
anount shall not be less than eight hundred gallons per day for each
residential connection or such alternative mninmm anmount as nmay be
established by the departnent in consultation with the departnment of
health, and shall not exceed five thousand gallons per day. The
departnment shall presune that an anount identified by the applicant as
bei ng the average withdrawal fromthe well during the nost recent five-
year period is accurate if the applicant establishes that the anount

identified for the use or uses of water from the exenpt well is
consistent with the average anmount of water used for simlar use or
uses in the general area in which the exenpt well is located. The
departnent shall develop, in consultation with the departnent of

health, a schedule of average household and small-area |andscaping
wat er usages in various regions of the state to aid the departnent and
applicants in identifying average anounts used for these purposes. The
presunption does not apply if the departnent finds credible evidence of
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nonuse of the well during the required period or credible evidence that
the use of water from the exenpt well or the intensity of the use of
the land supported by water from the exenpt well is substantially
different than such uses in the general area in which the exenpt well
is located. The departnent shall al so accord a presunption in favor of
approval of such consolidation if the requirenments of this subsection
are nmet and the di scontinuance of the exenpt well is consistent with an
adopt ed coordi nated water system plan under chapter 70.116 RCW an
adopt ed conprehensi ve | and use plan under chapter 36. 70A RCW or ot her
conprehensi ve watershed managenent plan applicable to the area
cont ai ning an objective of decreasing the nunber of existing and newy
devel oped small groundwater w thdrawal wells. The departnent shal
provide a priority to review ng and deci di ng upon applications subject
to this subsection, and shall nmake its decision wthin sixty days of
the end of the coment period follow ng publication of the notice by
the applicant or within sixty days of the date on which conpliance with
the state environnental policy act, chapter 43.21C RCW is conpl eted,
whi chever is |ater. The applicant and the departnent nay by prior
nmut ual agreenent extend the tinme for making a deci sion.

(3) Until Decenber 31, 2015, if an existing, publicly owned and
operated group A or group B water system as those terns are defined in
RCW 70.119A.020, that holds a permtted or certificated right to
wthdraw public groundwaters is unable to_ serve proposed new
devel opnent _within or_ adjacent to the approved service area_ of the
water system because_it _ does_not have adequate_ water_ rights _or_a
sufficient nunber of connections, and_ the_ proposed new devel opnent
would then seek to obtain water supply under the groundwater permt
exenption in RCW90.44.050, the water system may consolidate wth its
water right an additional quantity of water authorized to be w thdrawn
under the permt exenption in RCW90.44.050 and necessary to serve the
proposed new devel opnent subject to the follow ng requirenents:

(a) The water system shall publish _public notice of the intent to
consolidate an exenpt withdrawal in a newspaper of general circulation
in the county or counties in which the water system and the proposed
new devel opnent are | ocated once a week for two consecutive weeks;

(b) The water system shall provide evidence of publication of the
notice to the departnment, the departnent of health, and the_ |ocal
government with [and use authority over the proposed new devel opnent ;
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(c) Upon the date of receipt by the departnent of evidence of the
notice of publication fromthe water system a thirty-day review and
coment period shall exist during which the departnent shall: (i)
Review_ public_ coments; (ii) determne_ whether water is_legally
available for purposes of the consolidation; and (iii) determne
whet her the proposed consolidation would inpair existing rights
including instreamfl ows;

(d) The local governnent with I and use authority over the proposed
new devel opnment shall ensure that the proposed consolidation is
consistent with an adopted coordi nated water system pl an under chapter
70.116 RCW an adopted conprehensive | and use plan under chapter 36. 70A
RCW or other conprehensive watershed nanagenent plan applicable to the
area containing an objective of decreasing the nunber of existing and
new vy devel oped small groundwater w thdrawal wells:;

(e) The water system nust nake any necessary anendnents to its
wat er systempl an and receive approval fromthe departnent of health to
authorize the addition of new connections, new uses, Or_revise_or
nodify the retail service area boundary;

(f) Legally enforceable agreenents have been entered to_prohibit
the construction of an exenpt well to serve the area of the proposed
new devel opnent, and such agreenents are bi ndi ng upon subsequent owners
of the and through appropriate binding limtations onthe title to the
| and;

(g9) The departnent shall consult with the departnent of health and
the |ocal governnment with land use authority over the proposed new
devel opnent to ensure conpliance with this subsection prior to deciding
upon applications subject to this subsection;

(h) The departnment shall provide a priority to reviewing and
deci di ng upon applications subject to this subsection, and shall nake
its decision within sixty days of the end of the comrent period
follow ng publication of the notice by the applicant or within sixty
days _of the date _on_which conpliance wth_ the state_ environnental
policy act, chapter 43.21C RCW is_conpleted, whichever is_ later,
except that the departnent nay extend the sixty-day tine period by
forty-five days for good cause or for any period of tine at the request
of the applicant;

(i) I'n no case may the quantity of water consolidated with the
wat er systenis water rights exceed five thousand gallons per day or the
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nunber of new connections exceed fourteen, and the quantity of water
withdrawn nust also conply with rules adopted by the departnent and
ordi nances adopted by the local governnent with land use authority over
t he proposed new devel opnent ;

(J) The water system nust separately neter both existing
connections and new connections to be added under this section;

(K) Any letter, certificate, or_ other_ statenent that water is
available to serve the proposed new devel opnent utilizing the procedure
in this subsection to satisfy the water availability requirenent of RCW
19.27.097_ or 58.17.110_ nust be_ provided to_ the_ departnent, the
departnment of health, and the | ocal governnment with | and use authority
upon i ssuance by the water system

(1) A water system may exercise the authority in this section on
multiple occasions, but only until a total of fourteen_ residential
connections or five thousand gallons per day of water has been
consolidated with the water rights of the water system and

(m After beneficial use_ has_occurred, the water system shall
submt a proof of appropriation denonstrating the actual quantity of
wat er beneficially used in order to obtain a_consolidation anendnent
fromthe departnent.

(4) Any determnation_by the departnent under this_ section_is
appeal able to the pollution control hearings board under chapter 43.21B
RCW

~-- END ---
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