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ENGROSSED SUBSTI TUTE SENATE BI LL 5400

State of WAshi ngton 61lst Legislature 2009 Regul ar Session

By Senate Financial Institutions, Housing & Insurance (originally
sponsored by Senators Tom Berkey, Benton, MCaslin, Shin, Roach, and
Kl ine; by request of Departnent of Financial Institutions)

READ FI RST TI ME 02/ 25/ 09.

AN ACT Relating to collection of debt; anmending RCW 31. 04. 015 and
31.04.115; reenacting and anending RCW 19.16.250; and adding new
sections to chapter 31.04 RCW

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW_ SECTION. Sec. 1. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "FHA-approved reverse nortgage"” neans a "honme equity conversion
nort gage" or other reverse nortgage product guaranteed or insured by
t he federal departnent of housing and urban devel opnent.

(2) "Omer-occupied residence” is the borrower's residence and
includes a life estate property the legal title for which is held in
the name of the borrower in a reverse nortgage transaction or in the
name of a trust, provided the occupant of the property is the
beneficiary of that trust.

(3) "Proprietary reverse nortgage |loan" is any reverse nortgage
| oan product that is not a home equity conversion nortgage |oan or
ot her federally guaranteed or insured | oan.

(4) "Reverse nortgage broker or lender" neans a |licensee under the
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Washi ngton state consuner |oan act, chapter 31.04 RCW or a person
exenpt fromlicensing pursuant to federal |aw.

(5 "Reverse nortgage |oan" neans a nonrecourse consuner credit
obligation in which:

(a) A nortgage, deed of trust, or equivalent consensual security
interest securing one or nore advances is created in the borrower's
dwel |'i ng;

(b) Any principal, interest, or shared appreciation or equity is
due and payable, other than in the case of default, only after:

(1) The consuner dies;

(1i) The dwelling is transferred; or

(ii1) The consunmer ceases to occupy the dwelling as a dwelling; and

(c) The broker or lender is |icensed under WAshi ngton state | aw or
exenpt fromlicensing under federal |aw.

NEW SECTION. Sec. 2. (1) For purposes of sections 1 through 9 of
this act, in addition to any other requirenents, |icensees nust conply
with the following requirenents before offering proprietary reverse
nort gage | oans:

(a) Maintain an irrevocable standby letter of credit approved by
the director froma financial institution approved by the director in
favor of the licensee in an anount necessary to fund all reverse
nortgage | oan requirenments anticipated over the next twelve nonths for
| oans then on the |licensee's books and those expected to be nmade over
the next twelve nonths or three mllion dollars, whichever is greater.
The initial termof the letter of credit nust be at | east two years.

(b) The financial institution that provides the letter of credit as
required in (a) of this subsection may not be affiliated with the
| i censee.

(c) A licensee wth a rating of either 4A1 or 5A1 from Dun &
Bradstreet credit services for three consecutive years is exenpt from
the requirenents set forth in (a) of this subsection.

(2) The licensee shall maintain a mninumcapital of ten mllion
dol |l ars.

(3) Alicensee may rely on the capital of its parent to satisfy the
requi rement of subsection (2) of this section. However, for any year
in which a |licensee seeks to so rely, it shall provide to the director
a certified financial statenent of the parent showi ng a net worth of at
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| east one hundred mllion dollars as of the close of its nobst recent
fiscal year and a binding witten commtnment from the parent to the
licensee to nmake a mninmum of ten mllion dollars available to the
licensee as a capital contribution in connection wth its reverse
nor t gage | endi ng program

(4) Subsections (2) and (3) of this section do not apply to a
i censee that:

(a) Only originates proprietary reverse nortgage | oans the proceeds
of which are fully disbursed at the | oan cl osing; or

(b) Only originates proprietary reverse nortgage |oans that are
sold into the secondary nmarket to an investor with either a 4A1 or 5Al1
rating from Dun & Bradstreet credit services. A licensee that makes
such a sale shall obtain a witten commtnent to purchase the |oans
fromthe investor prior to closing and shall arrange for the delivery
of the loans to the investor wwthin ten days of the | oan cl osing.

NEW SECTION. Sec. 3. The departnent of financial institutions has
specific authority to develop rules regarding the interpretation and
i npl enentation of this section. A proprietary reverse nortgage | oan
must conply with all of the foll ow ng requirenents:

(1) For the purposes of this section prepaynent, in whole or in
part, or the refinancing of a reverse nortgage loan, is permtted
W t hout penalty at any tine during the term of the reverse nortgage
| oan. For the purposes of this section, penalty does not include any
fees, paynents, or other charges, not including interest, that would
have otherwi se been due upon the reverse nortgage being due and
payabl e. However, when a reverse nortgage | ender has paid or waived
all of the usual fees or costs associated with a reverse nortgage | oan,
a prepaynent penalty may be inposed, provided the penalty does not
exceed the total anpunt of the usual fees or costs that were initially
absorbed or waived by the reverse nortgage | ender. A nortgagee nmay not
i npose a prepaynment penalty under this subsection if the prepaynent is
caused by the occurrence of the death of the borrowers. A borrower
must be provided prior witten notice of any permssible prepaynent
penal ty under this section;

(2) A reverse nortgage | oan may provide for a fixed or adjustable
interest rate or conbination thereof, including conpound interest, and
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may al so provide for interest that is contingent on the value of the
property upon execution of the |loan or at maturity, or on changes in
val ue between closing and maturity;

(3) The lender shall pay a late charge to the borrower for any |ate
advance. If the lender does not mail or electronically transfer a
schedul ed nonthly advance to the borrower on the first business day of
the nonth, or within five business days of the date the | ender receives
the request, or such other regqularly schedul ed contractual date, the
| ate charge is ten percent of the entire anobunt that should have been
paid to the borrower for that nonth or as a result of that request.
For each additional day that the lender fails to make the advance, the
| ender shall pay interest on the |late advance at the interest rate
stated in the | oan docunents. If the | oan docunents provide for an
adjustable interest rate, the rate in effect when the |late charge first
accrues is used. Any late charge is paid fromthe I ender's funds and
may not be added to the unpaid principal balance. Additionally, the
| ender forfeits the right to interest and a nonthly servicing fee for
any nonths in which the advance has not been tinely nmade. This section
does not affect the departnment of financial institution's ability to
i npose ot her sanctions to protect consuners of reverse nortgage | oans;

(4) The reverse nortgage | oan may becone due and payabl e upon the
occurrence of any one of the follow ng events:

(a) The home securing the loan is sold or title to the hone is
ot herwi se transferred;

(b) Al borrowers cease occupying the hone as a principal
resi dence, except as provided in subsection (5) of this section; or

(c) A defaulting event occurs which is specified in the |oan
docunent s;

(5 Repaynent of the reverse nortgage loan is subject to the
foll ow ng additional conditions:

(a) Tenporary absences from the hone not exceeding one hundred
ei ghty consecutive days do not cause the nortgage to becone due and
payabl e;

(b) Extended absences fromthe hone exceeding one hundred eighty
consecutive days, but |ess than one year, do not cause the nortgage to
becone due and payable if the borrower has taken prior action that
secures and protects the hone in a manner satisfactory to the |ender,
as specified in the | oan docunents;
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(c) The lender's right to collect reverse nortgage | oan proceeds is
subject to the applicable statute of limtations for witten |oan
contracts. Notw thstanding any other provision of |law, the statute of
limtations shall comrence on the date that the reverse nortgage | oan
becones due and payabl e as provided in the | oan agreenent; and

(d) Using conspicuous, bold sixteen-point or larger type, the
| ender shall disclose in the | oan agreenent any interest rate or other
fees to be charged during the period that commences on the date that
the reverse nortgage | oan becones due and payabl e, and that ends when
repaynent in full is made;

(6) The first page of any deed of trust securing a reverse nortgage
| oan must contain the following statenent in sixteen-point boldface
type: "This deed of trust secures a reverse nortgage | oan;"

(7) A lender or any other party that participates in the
origination of a reverse nortgage |oan shall not require an applicant
for a reverse nortgage to purchase an annuity, insurance, or another
product as a condition of obtaining a reverse nortgage | oan. A reverse
nortgage | ender or a broker arranging a reverse nortgage | oan shal
not :

(a) Ofer an annuity to the borrower prior to the closing of the
reverse nortgage or before the expiration of the right of the borrower
to rescind the reverse nortgage agreenent;

(b) Refer the borrower to anyone for the purchase of an annuity
prior to the closing of the reverse nortgage or before the expiration
of the right of the borrower to rescind the reverse nortgage agreenent;
or

(c) Provide marketing information or annuity sales | eads to anyone
regarding the prospective borrower or borrower, or receive any
conpensation for such an annuity sale or referral;

(8)(a) A lender or any other party that participates in the
origination of a reverse nortgage |oan shall maintain safeguards,
acceptable to the departnent of financial institutions, to ensure that
individuals offering reverse nortgage |oans do not provide reverse
nort gage borrowers with any other financial or insurance products and
that individuals participating in the origination of a reverse nortgage
| oan have no ability or incentive to provide the borrower wth any
ot her financial or insurance product;
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(b) The borrower shall not be required, directly or indirectly, as
a condition of obtaining a reverse nortgage under this section, to
purchase any other financial or insurance products;

(9) Prior to accepting a final and conplete application for a
reverse nortgage |loan or assessing any fees, a |lender shall refer the
prospective borrower to an independent housing counseling agency
approved by the federal departnent of housing and urban devel opnent for
counseling. The counseling nust neet the standards and requirenents
established by the federal departnment of housing and urban devel opnent
for reverse nortgage counseling. The |ender shall provide the borrower
wth a list of at |east five independent housing counseling agencies
approved by the federal departnment of housing and urban devel opnent,
including at Jleast two agencies that can provide counseling by
t el ephone. Tel ephone counseling is only available at the borrower's
request;

(10) A lender shall not accept a final and conplete application for
a reverse nortgage |l oan froma prospective applicant or assess any fees
upon a prospective applicant without first receiving a certification
fromthe applicant or the applicant's authorized representative that
the applicant has received counseling from an agency as described in
subsection (9) of this section. The certification nust be signed by
the borrower and the agency counsel or, and nust include the date of the
counsel i ng and the nanes, addresses, and tel ephone nunbers of both the
counsel or and the borrower. Electronic facsimle copy of the housing
counseling certification satisfies the requirenments of this subsection.

The | ender shal | maintain the certification in an accurate
reproduci ble, and accessible format for the term of the reverse
nort gage;

(11) Areverse nortgage | oan may not be made for a Washi ngton state
resident unless that resident is a mninumof sixty years of age as of
the date of execution of the |oan; and

(12) Except for the initial disbursement of noneys to the closing
agent, advances by the I ender to the borrower nust be issued directly
to the borrower, or his or her legal representative, and not to an
intermediary or third party.

NEW_ SECTION. Sec. 4. The borrower in a proprietary reverse
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nort gage transaction has the sane right to rescind the transaction as
provided in the truth in |lending act, Regulation Z, 12 C.F.R Sec. 226.

NEW SECTION. Sec. 5. (1) This section does not apply to a hone
equity conversion nortgage or other federally adm nistered reverse
nortgage product. A proprietary reverse nortgage | oan product nmay not
be offered wthout preapproval by the departnent of financial
institutions.

(2) The director nmay nake rul es regardi ng the preapproval process,
and may require any docunentation, information, standards, or data
deened necessary by the director. The director may disapprove any
proprietary reverse nortgage | oan products that contain or incorporate
by reference any inconsistent, anbiguous, or m sleading provisions or
terns, or exceptions and conditions which unreasonably or deceptively
affect the reverse nortgage contract. Addi ti onal grounds for
di sapproval my include, without |imtation, the existence in the
proprietary product of any benefits provided to the borrower that are
contrary to public policy.

NEW SECTION. Sec. 6. (1) A proprietary reverse nortgage | oan
application may not be taken by a | ender unless the | oan applicant has
received from the lender the followng plain |anguage statenent in
conspi cuous bol d si xteen-point type or |arger, advising the prospective
borrower about counseling prior to obtaining the reverse nortgage | oan
wthin three business days of receipt of +the conpleted |oan
appl i cation:

"I nmportant notice to reverse nortgage | oan applicant

A reverse nortgage is a conplex financial transaction that provides
a neans of wusing the equity you have built up in your hone, or the
val ue of your hone, as a way to access hone equity.

If you decide to obtain a reverse nortgage |oan, you wll sign
bi nding |egal docunents that wll have inportant legal, tax, and
financial inplications for you and your estate.

It is very inportant for you to understand the terns of the reverse

nortgage and its effect. Before entering into this transaction, you
are required by law to consult with an i ndependent | oan counselor. A
i st of approved counselors will be provided to you by the | ender or
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broker. You may al so want to discuss your decision with famly nenbers
or others on whomyou rely for financial advice."

(2) As part of the disclosure required under this section, the
| ender or servicer shall provide an annual, or nore frequent,
di scl osure statement to the borrower, providing details of the |oan
advances, bal ance, other terns, and the name and tel ephone nunber of
the |l ender's enpl oyee or agent who has been specifically designated to
respond to inquiries concerning reverse nortgage | oans.

(3) In addition to any other |oan docunentation or disclosure,
prior to execution of the |loan and at the end of the loan term the
| ender may either obtain an i ndependent appraisal of the property val ue
or use the current year's tax assessnent valuation of the property.
Copies of these appraisals nust be tinely provided to the borrower
within five days of the borrower's witten request, provided the
borrower has paid for the appraisal.

NEW SECTION. Sec. 7. (1) In addition to any other renedies, if a
| ender defaults on any of the reverse nortgage loan terns and fails to
cure an actual default after notice as specified in the | oan docunents,
the borrower, or the borrower's estate, is entitled to trebl e damages.

(2) An arrangenent, transfer, or lien subject to this chapter is
not invalidated solely because of the failure of a lender to conply

with any provision of this chapter. However, this section does not
preclude the application of any other existing civil renedi es provided
by | aw.

(3) Aviolation of federal |egal requirenents for an FHA-approved
reverse nortgage as defined in section 1(1) of this act constitutes a
violation of this chapter.

NEW SECTION. Sec. 8. (1) To the extent that inplenentation of
this section does not conflict with federal law resulting in the |oss
of federal funding, proprietary reverse nortgage |oan advances made to
a borrower nust be treated as proceeds from a | oan and not as incone
for the purpose of determning eligibility and benefits under neans-
tested prograns of aid to individuals.

(2) Undi sbursed reverse nortgage funds nust be treated as equity in
the borrower's hone and not as proceeds from a |oan, resources, or

ESSB 5400 p. 8
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assets for the purpose of determning eligibility and benefits under
means-tested prograns of aid to individuals.

(3) This section applies to any law or program relating to
paynents, allowances, benefits, or services provided on a neans-tested
basis by this state including, but not limted to, optional state
suppl enents to the federal supplenental security incone program | ow
i ncone energy assistance, property tax relief, general assistance, and
medi cal assistance only to the extent this section does not conflict
with Title 19 of the federal social security act.

NEW SECTION. Sec. 9. The director of the departnent of financial
institutions nmay take the necessary steps to ensure that this act is
i npl enented on its effective date.

NEW SECTION. Sec. 10. Sections 1 through 9 of this act nay be
known and cited as the WAshi ngton state reverse nortgage act.

NEW SECTION. Sec. 11. Sections 1 through 10 of this act are each
added to chapter 31.04 RCWand codified with the subchapter headi ng of
"reverse nortgage | ending."

Sec. 12. RCW31.04.015 and 2001 c 81 s 1 are each anended to read
as follows:

The definitions set forth in this section apply throughout this
chapter unless the context clearly requires a different nmeaning.

(1) "Person” includes individuals, partnerships, associations,
limted liability conpanies, limted liability partnerships, trusts,
corporations, and all other legal entities.

(2) "License" nmeans a single |license issued under the authority of
this chapter with respect to a single place of business.

(3) "Licensee" neans a person to whom one or nore |licenses have
been i ssued.

(4) "Director" means the director of financial institutions.

(5) "lInsurance" mnmeans |ife insurance, disability insurance,
property insurance, involuntary unenploynment insurance, and such ot her
i nsurance as nmay be authorized by the insurance comm ssi oner.

(6) "Add-on nethod" neans the nethod of preconputing interest
payable on a | oan whereby the interest to be earned is added to the

p. 9 ESSB 5400
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princi pal balance and the total plus any charges allowed under this
chapter is stated as the | oan anount, w thout further provision for the
paynment of interest except for failure to pay according to | oan terns.
The director may adopt by rule a nore detailed explanation of the
meani ng and use of this nethod.

(7) "Sinple interest nmethod" neans the nethod of conputing interest
payabl e on a |l oan by applying the annual percentage interest rate or
its periodic equivalent to the unpaid bal ances of the principal of the
| oan outstanding for the tinme outstanding with each paynment applied
first to any unpaid penalties, fees, or charges, then to accunul at ed
interest, and the remainder of the paynent applied to the wunpaid
bal ance of the principal until paid in full. I n using such nethod
interest shall not be payable in advance nor conpounded, except that on
a loan secured by real estate, a |licensee may collect at the tine of
the loan closing up to but not exceeding forty-five days of prepaid
interest. The prohibition_on conpounding interest does not apply to
reverse _nortgage loans_nade_in_accordance with_the Wshington state
reverse nortgage act. The director nay adopt by rule a nore detailed
expl anation of the neaning and use of this nethod.

(8) "Applicant” nmeans a person applying for a |license under this
chapter.

(9) "Borrower" neans any person who consults with or retains a
licensee or person subject to this chapter in an effort to obtain or
seek information about obtaining a |oan, regardless of whether that
person actually obtains such a | oan

(10) "Loan" neans a sum of noney lent at interest or for a fee or
other charge and includes both open-end and closed-end |oan
transacti ons.

(11) "Loan originator" means a person enployed, either directly or
indirectly, or retained as an i ndependent contractor by a |licensee, to
make or assist a person in applying to obtain a | oan.

(12) "Making a loan" neans closing a loan in a person's nanme, or
advancing, offering to advance, or making a commtnent to advance funds
to a borrower for a | oan.

(13) "Mortgage broker" neans the sanme as defined in RCW19. 146. 010,
except that for purposes of this chapter, a |icensee or person subject
to this chapter cannot receive conpensation as both a consuner |oan

ESSB 5400 p. 10
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licensee making the loan and as a nortgage broker in the sane | oan
transacti on.

(14) "Oficer" neans an official appointed by the conpany for the
pur pose of maki ng busi ness deci sions or corporate decisions.

(15) "Principal™ neans any person who controls, directly or
indirectly through one or nore internediaries, alone or in concert with
others, a ten percent or greater interest in a partnership; conpany;
association or corporation; or a limted liability conpany, and the
owner of a sole proprietorship

(16) "Senior officer" means an officer of a licensee at the vice
presi dent |evel or above.

(17) "Third party service provider" neans any person other than the
|icensee or a nortgage broker who provides goods or services to the
licensee or borrower in connection with the preparation of the
borrower's |l oan and includes, but is not [imted to, credit reporting
agencies, real estate brokers or salespersons, title insurance
conpani es and agents, appraisers, structural and pest inspectors, or
esCcrow comnpani es.

Sec. 13. RCW31.04.115 and 1994 ¢ 92 s 168 are each anended to
read as foll ows:

(1) As used in this section, "open-end |oan" neans an agreenent
between a licensee and a borrower that expressly states that the |oan
is made in accordance with this chapter and that provides that:

(a) Alicensee may permt the borrower to obtain advances of nobney
fromthe licensee fromtine to tine, or the |icensee nay advance noney
on behalf of the borrower from tine to time as directed by the
borrower;

(b) The ampunt of each advance and permitted charges and costs are
debited to the borrower's account, and paynents and other credits are
credited to the sane account;

(c) The charges are conputed on the unpaid principal balance, or
bal ances, of the account fromtine to tine; and

(d) The borrower has the privil ege of paying the account in full at
any tinme wthout prepaynent penalty or, if the account is not in
default, in nonthly installnments of fixed or determ nable anobunts as
provided in the agreenent.

p. 11 ESSB 5400
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(2)(a) Interest charges on an open-end |loan shall not exceed
twenty-five percent per annum conputed in each billing cycle by any of
the foll ow ng nethods:

((&&)y)) (i) By converting the annual rate to a daily rate, and
mul tiplying the daily rate by the daily unpaid principal balance of the
account, in which case each daily rate is determ ned by dividing the
annual rate by three hundred sixty-five;

((&pb)y)) (i) By multiplying a nonthly rate by the average daily
unpai d princi pal balance of the account in the billing cycle, in which
case the nonthly rate is one-twelfth of the annual rate, and the
average daily unpaid principal balance is the sumof the anount unpaid
each day during the cycle divided by the nunber of days in the cycle;
or

((&=y)) (iii) By converting the annual rate to a daily rate, and
multiplying the daily rate by the average daily wunpaid principal
bal ance of the account in the billing cycle, in which case the daily
rate is determ ned by dividing the annual rate by three hundred sixty-
five, and the average daily unpaid principal balance is the sumof the
anount unpai d each day during the cycle divided by the nunber of days
in the cycle.

For all of the nethods of conputation specified in this subsection
(2)(a), the billing cycle shall be nonthly, and the unpaid principal
bal ance on any day shall be determ ned by adding to the bal ance unpaid,
as of the beginning of that day, all advances and other perm ssible
anounts charged to the borrower, and deducting all paynments and ot her
credits nmade or received that day. A billing cycle is considered
monthly if the closing date of the cycle is on the sane date each
nmont h, or does not vary by nore than four days fromthat date.

(b) Reverse nortgage |loans_nmade in accordance with the WAshi ngton
state_reverse nortgage_act_ are_not subject to_the_ interest_ charge
conputation restrictions or billing cycle requirenents in this section.

(3) In addition to the charges permtted under subsection (2) of
this section, the Iicensee may contract for and receive an annual fee,
payabl e each year in advance, for the privilege of opening and
mai nt ai ni ng an open-end | oan account. Except as prohibited or limted
by this section, the licensee nay al so contract for and receive on an
open-end | oan any additional charge permtted by this chapter on other

ESSB 5400 p. 12
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| oans, subject to the conditions and restrictions otherw se pertaining
to those charges.

(4)(a) If credit life or credit disability insurance is provided,
the additional charge for credit |ife insurance or credit disability
i nsurance shall be calculated in each billing cycle by applying the
current nonthly premumrate for the insurance, at the rate approved by
t he insurance comm ssioner to the entire outstandi ng bal ances in the
borrower's open-end | oan account, or so nuch thereof as the insurance
covers using any of the nmethods specified in subsection (2)(a) of this
section for the calcul ation of interest charges; and

(b) The Ilicensee shall not cancel <credit |ife or disability
insurance witten in connection wth an open-end |oan because of
del i nquency of the borrower in the making of the required m ninum
paynents on the | oan, unless one or nore of the paynents is past due
for a period of ninety days or nore; and the |licensee shall advance to
the insurer the anmounts required to keep the insurance in force during
t hat period, which anobunts may be debited to the borrower's account.

(5) A security interest in real or personal property may be taken
to secure an open-end |l oan. Any such security interest nmay be retained
until the open-end account is termnated. The security interest shal
be pronptly released if (a) there has been no outstandi ng bal ance in
t he account for twelve nonths and the borrower either does not have or
surrenders the unilateral right to create a new out standi ng bal ance; or
(b) the account is termnated at the borrower's request and paid in
full.

(6) The licensee may from tinme to tine increase the rate of
interest being charged on the wunpaid principal balance of the
borrower's open-end loans if the licensee mails or delivers witten
notice of the change to the borrower at l|east thirty days before the
effective date of the increase unless the increase has been earlier
agreed to by the borrower. However, the borrower nmay choose to
termnate the open-end account and the licensee shall allow the
borrower to repay the unpaid bal ance i ncurred before the effective date
of the rate increase upon the existing open-end | oan account terns and
interest rate unless the borrower incurs additional debt on or after
the effective date of the rate increase or otherw se agrees to the new
rate.
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(7) The Ilicensee shall deliver a copy of the open-end |oan
agreenment to the borrower at the tinme the open-end account is created.
The agreenent nust contain the nanme and address of the |icensee and of
the principal borrower, and must contain such specific disclosures as
may be required by rule of the director. In adopting the rules the
director shall consider Regulation Z promulgated by the board of
governors of the federal reserve system under the federal consuner
credit protection act.

(8) Except in the case of an account that the |icensee deens to be
uncol l ectible, or wth respect to which delinquency collection
procedures have been instituted, the licensee shall deliver to the
borrower at the end of each billing cycle in which there is an
out st andi ng bal ance of nobre than one dollar in the account, or wth
respect to which interest is inposed, a periodic statenent in the form
required by the director. 1In specifying such formthe director shal
consider Regulation Z pronulgated by the board of governors of the
federal reserve system under the federal consumer credit protection
act.

Sec. 14. RCW 19.16.250 and 2001 ¢ 217 s 5 and 2001 c 47 s 2 are
each reenacted and anended to read as foll ows:

No |icensee or enployee of alicensee shall:

(1) Directly or indirectly aid or abet any unlicensed person to
engage in business as a collection agency in this state or receive
conpensation from such unlicensed person: PROVI DED, That nothing in
this chapter shall prevent a licensee from accepting, as forwardee,
clainms for collection froma collection agency or attorney whose pl ace
of business is outside the state.

(2) Collect or attenpt to collect a claim by the use of any neans
contrary to the postal |[aws and regul ations of the United States postal
depart nent.

(3) Publish or post or cause to be published or posted, any |ist of
debtors commonly known as "bad debt |ists" or threaten to do so. For
purposes of this chapter, a "bad debt |ist" nmeans any |ist of natural
persons alleged to fail to honor their |awful debts. However, nothing
herein shall be construed to prohibit a |licensee fromcommunicating to
its custoners or clients by neans of a coded list, the existence of a
check di shonored because of insufficient funds, not sufficient funds or
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cl osed account by the financial institution servicing the debtor's
checki ng account: PROVIDED, That the debtor's identity is not readily
apparent: PROVI DED FURTHER, That the Ilicensee conplies with the
requi renents of subsection (9)(e) of this section

(4) Have in his possession or make use of any badge, use a uniform
of any | aw enforcenent agency or any simulation thereof, or nmake any
statenments which mght be <construed as indicating an official
connection wth any federal, state, county, or city |aw enforcenent
agency, or any other governnental agency, while engaged in collection
agency busi ness.

(5 Perform any act or acts, either directly or indirectly,
constituting the practice of |aw.

(6) Advertise for sale or threaten to advertise for sale any claim
as a neans of endeavoring to enforce paynent thereof or agreeing to do
so for the purpose of soliciting clains, except where the |icensee has
acquired clains as an assignee for the benefit of creditors or where
the licensee is acting under court order.

(7) Use any nane while engaged in the making of a demand for any
claim other than the nane set forth on his or its current I|icense
i ssued hereunder.

(8 Gve or send to any debtor or cause to be given or sent to any
debtor, any notice, letter, nessage, or form which represents or
inplies that a claim exists unless it shall indicate in clear and
| egi bl e type:

(a) The nanme of the licensee and the city, street, and nunber at
which he is licensed to do business;

(b) The nanme of the original creditor to whomthe debtor owed the
claimif such nane is known to the |icensee or enployee: PROVIDED,
That upon witten request of the debtor, the licensee shall nake a
reasonable effort to obtain the name of such person and provide this
name to the debtor

(c) If the notice, letter, nmessage, or formis the first notice to
the debtor or if the licensee is attenpting to collect a different
anount than indicated in his or its first notice to the debtor, an
item zation of the claimasserted nust be nmade i ncl udi ng:

(1) Amount owng on the original obligation at the tine it was
received by the licensee for collection or by assignnent;
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(i) Interest or service charge, collection costs, or |ate paynment
charges, if any, added to the original obligation by the original
creditor, custoner or assignor before it was received by the |icensee
for collection, if such information is known by the I|icensee or
enpl oyee: PROVI DED, That wupon witten request of the debtor, the
licensee shall nmake a reasonable effort to obtain information on such
itens and provide this information to the debtor;

(iii1) Interest or service charge, if any, added by the |icensee or
custoner or assignor after the obligation was received by the |icensee
for collection;

(iv) Collection costs, if any, that the licensee is attenpting to
col |l ect;

(v) Attorneys' fees, if any, that the licensee is attenpting to
collect on his or its behalf or on the behalf of a custoner or
assi gnor;

(vi) Any other charge or fee that the licensee is attenpting to
collect on his or its own behalf or on the behalf of a custoner or
assi gnor.

(9) Communicate or threaten to communicate, the existence of a
claimto a person other than one who m ght be reasonably expected to be
liable on the claim in any manner other than through proper |ega
action, process, or proceedi ngs except under the foll ow ng conditions:

(a) A licensee or enployee of a licensee may inform a credit
reporting bureau of the existence of a claim PROVI DED, That if the
licensee or enployee of a licensee reports a claim to a credit
reporting bureau, the licensee shall wupon receipt of witten notice
fromthe debtor that any part of the claimis disputed, forward a copy
of such witten notice to the credit reporting bureau;

(b) A licensee or enployee in collecting or attenpting to coll ect
a claimmay comruni cate the existence of a claimto a debtor's enpl oyer
if the clai mhas been reduced to a judgnent;

(c) Alicensee or enployee in collecting or attenpting to coll ect
a claim that has not been reduced to judgnent, may conmunicate the
exi stence of aclaimto a debtor's enpl oyer if:

(i) The licensee or enployee has notified or attenpted to notify
the debtor in witing at his | ast known address or place of enploynent
concerning the claimand the debtor after a reasonable tinme has failed
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to pay the claimor has failed to agree to make paynents on the claim
in a manner acceptable to the |icensee, and

(ii) The debtor has not in witing to the licensee disputed any
part of the claim PROVIDED, That the |icensee or enployee may only
communi cate the existence of a claim which has not been reduced to
judgnent to the debtor's enployer once unless the debtor's enpl oyer has
agreed to additional conmunications.

(d) A licensee may for the purpose of locating the debtor or
| ocating assets of the debtor communicate the existence of a claimto
any person who m ght reasonably be expected to have know edge of the
wher eabouts of a debtor or the |ocation of assets of the debtor if the
claimis reduced to judgnent, or if not reduced to judgnent, when:

(i) The licensee or enployee has notified or attenpted to notify
the debtor in witing at his |last known address or |ast known place of
enpl oynment concerning the claimand the debtor after a reasonable tine
has failed to pay the claimor has failed to agree to make paynents on
the claimin a manner acceptable to the Iicensee, and

(1i) The debtor has not in witing disputed any part of the claim

(e) A licensee may conmunicate the existence of a claimto its
customers or clients if the claimis reduced to judgnent, or if not
reduced to judgnent, when:

(1) The licensee has notified or attenpted to notify the debtor in
witing at his last known address or |ast known place of enploynent
concerning the claimand the debtor after a reasonable tine has fail ed
to pay the claimor has failed to agree to make paynents on the claim
in a manner acceptable to the |icensee, and

(1i) The debtor has not in witing disputed any part of the claim

(10) Threaten the debtor with inpairnent of his credit rating if a
claimis not paid.

(11) Communicate with the debtor after notification in witing from
an attorney representing such debtor that all further conmunications
relative to a claim should be addressed to the attorney: PROVIDED
That if a licensee requests in witing information from an attorney
regarding such claim and the attorney does not respond within a
reasonable tinme, the licensee may comuni cate directly with the debtor
until he or it again receives notification in witing that an attorney
is representing the debtor.
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(12) Communi cate with a debtor or anyone else in such a manner as
to harass, intimdate, threaten, or enbarrass a debtor, including but
not limted to communi cation at an unreasonabl e hour, w th unreasonabl e
frequency, by threats of force or violence, by threats of crimna
prosecution, and by use of offensive |anguage. A comunication shal
be presuned to have been nade for the purposes of harassnent if:

(a) It is nade with a debtor or spouse in any form nmanner, or
pl ace, nore than three tines in a single week;

(b) It is nade with a debtor at his or her place of enpl oynent nore
than one tinme in a single week;

(c) It is made with the debtor or spouse at his or her place of
resi dence between the hours of 9:00 p.m and 7:30 a.m

(d) It is mde_in_a_nanner_ that does not_ clearly identify the
communi cation, fromthe outset, as comng froma licensee acting inits
capacity.

(13) Communicate wth the debtor through use of fornms or
instrunents that sinulate the formor appearance of judicial process,
the form or appearance of governnment docunents, or the sinmulation of a
form or appearance of a tel egraphic or energency nessage.

(14) Communicate with the debtor and represent or inply that the
exi sting obligation of the debtor nmay be or has been increased by the
addition of attorney fees, investigation fees, service fees, or any
ot her fees or charges when in fact such fees or charges may not legally
be added to the existing obligation of such debtor.

(15) Threaten to take any action against the debtor which the
I icensee cannot legally take at the tine the threat is nade.

(16) Send any tel egramor nmake any tel ephone calls to a debtor or
concerning a debt or for the purpose of demandi ng paynent of a claimor
seeking informati on about a debtor, for which the charges are payable
by the addressee or by the person to whomthe call is nade.

(17) In any manner convey the inpression that the |icensee is
vouched for, bonded to or by, or is aninstrunentality of the state of
Washi ngton or any agency or departnent thereof.

(18) Collect or attenpt to collect in addition to the principa
amount of a claim any sum other than allowable interest, collection
costs or handling fees expressly authorized by statute, and, in the
case of suit, attorney's fees and taxable court costs. A |icensee may
collect or attenpt to collect collection costs and fees, including

ESSB 5400 p. 18



©O© 00 N O Ol WDN P

W W W W W W WwwWwMNDNDNMDNDNMNMNDNMDDMNMNMNDNMNMNMNMDNEPEPRPPRPEPRPRPRPPRPERPRPERPPRPRE
0O N Ol A W NPEFP O OWOLuNO O P~ WNEPEOOWOOLWNOO O owDNDER.Oo

contingent collection fees, as authorized by a witten agreenent or

contract, between the licensee's client and the debtor, in the
collection of a commercial claim The anount charged to the debtor for
collection services shall not exceed thirty-five percent of the

commercial claim

(19) Procure froma debtor or collect or attenpt to collect on any
witten note, contract, stipulation, prom se or acknow edgnent under
which a debtor nay be required to pay any sum other than principal
al l owabl e interest, except as noted i n subsection (18) of this section,
and, in the case of suit, attorney's fees and taxabl e court costs.

(20) Upon notification by a debtor that the debtor disputes al
debts arising from a series of dishonored checks, automated
cl eari nghouse transactions on a demand deposit account, or other
preprinted witten instrunents, initiate oral contact wth a debtor
nore than one tine in an attenpt to collect from the debtor debts
arising from the identified series of dishonored checks, automated
cl eari nghouse transactions on a demand deposit account, or other
preprinted witten instrunents when: (a) Wthin the previous one
hundred eighty days, in response to the licensee's attenpt to collect
the initial debt assigned to the licensee and arising from the
identified series of dishonored checks, automated clearinghouse
transactions on a demand deposit account, or other preprinted witten
instrunments, the debtor in witing notified the licensee that the
debtor's checkbook or other series of preprinted witten instrunments
was stolen or fraudulently created; (b) the licensee has received from
the debtor a certified copy of a police report referencing the theft or
f raudul ent creation of the checkbook, automated cl eari nghouse
transactions on a demand deposit account, or series of preprinted
witten instrunents; (c) inthe witten notification to the |licensee or
in the police report, the debtor identified the financial institution
where the account was nai ntai ned, the account nunber, the nmagnetic ink
character recognition nunber, the full bank routing and transit nunber,
and the check nunbers of the stolen checks, autonated clearinghouse
transactions on a demand deposit account, or other preprinted witten
i nstrunments, which check nunbers included the nunber of the check that
is the subject of the licensee's collection efforts; (d) the debtor
provides, or within the previous one hundred ei ghty days provided, to
the licensee a legible copy of a governnment-issued photo
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identification, which contains the debtor's signature and which was
issued prior to the date of the theft or fraud identified in the police
report; and (e) the debtor advised the |icensee that the subject debt
is disputed because the identified check, automated clearinghouse
transaction on a demand deposit account, or other preprinted witten
instrument underlying the debt is a stolen or fraudulently created
check or instrunent.

The licensee is not in violation of this subsectionif the |licensee
initiates oral contact with the debtor nore than one tine in an attenpt
to collect debts arising from the identified series of dishonored
checks, automated clearinghouse transactions on a demand deposit
account, or other preprinted witten instrunents when: (1) The
licensee acted in good faith and relied on their established practices
and procedures for batching, recording, or packeting debtor accounts,
and the licensee inadvertently initiates oral contact with the debtor
in an attenpt to collect debts in the identified series subsequent to
the initial debt assigned to the licensee; (ii) the licensee is
follow ng up on collection of a debt assigned to the |licensee, and the
debtor has previously requested nore information from the |icensee
regarding the subject debt; (iii) the debtor has notified the |icensee
that the debtor disputes only sone, but not all the debts arising from
the identified series of dishonored checks, automated clearinghouse
transacti ons on a demand deposit account, or other preprinted witten
instrunments, in which case the |icensee shall be allowed to initiate
oral contact with the debtor one time for each debt arising fromthe
series of identified checks, automated clearinghouse transactions on a
demand deposit account, or witten instrunents and initiate additional
oral contact for those debts that the debtor acknow edges do not arise
fromstolen or fraudulently created checks or witten instrunents; (iv)
the oral contact is in the context of a judicial, admnistrative,
arbitration, nediation, or simlar proceeding; or (v) the oral contact
is made for the purpose of investigating, confirmng, or authenticating
the information received from the debtor, to provide additional
information to the debtor, or to request additional information from
t he debtor needed by the licensee to accurately record the debtor's
information in the |licensee's records.

~-- END ---
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