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6143-S. E2 AVH HUNT H5824. E

2ESSB 6143 - H AMD 1720
By Representative Hunter

ADOPTED AND ENGROSSED 3/ 20/ 10

Strike everything after the enacting clause and insert the
fol | ow ng:

"NEWSECTION. Sec. 1. 1In order to preserve funding for education,
public safety, health care, environnental protection, and safety net
services for children, elderly, disabled, and vul nerable people, it is
the intent of the legislature to close obsolete tax preferences,
clarify the legislature's intent regarding existing tax policy, and to
ensure bal anced tax policy while bolstering energing industries.

PART |
M ni rum Nexus St andar ds

NEW SECTION. Sec. 101. (1) The legislature finds that out-of-
state businesses that do not have a physical presence in Washington
earn significant incone from Washington residents from providing
services or collecting royalties on the use of intangible property in
this state. The legislature further finds that these businesses
recei ve significant benefits and opportunities provided by the state,
such as: Laws providing protection of business interests or regul ating
consuner credit; access to courts and judicial process to enforce
busi ness rights, including debt collection and intellectual property
rights; an orderly and regqulated nmarketplace; and police and fire
protection and a transportation system benefiting in-state agents and
other representatives of out-of-state businesses. Therefore, the
| egislature intends to extend the state's busi ness and occupation tax
to these conpanies to ensure that they pay their fair share of the cost
of services that this state renders and the infrastructure it provides.

(2)(a) The legislature also finds that the ~current cost
apportionnment nmethod in RCW 82.04.460(1) for apportioning nost service
income has been difficult for both taxpayers and the departnent to
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apply due in large part (i) to the difficulty in assigning certain
costs of doing business inside or outside of this state, and (ii) to
its dissimlarity with the apportionnment nethods used in other states
for their business activity taxes.

(b) The legislature further finds that there is a trend anong
states to adopt a single factor apportionnent fornula based on sal es.
The legislature recognizes that adoption of a sales factor only
apportionnment nethod has the advantages of sinplifying apportionnent
and maki ng Washi ngton a nore attractive place for businesses to expand
their property and payroll. For these reasons, the |egislature adopts
single factor sales apportionnent for purposes of apportioning royalty
i ncone and certain service incone for state business and occupation tax
pur poses.

(c) Nothing in this act may be construed, however, to authorize
apportionnment of the gross incone or value of products taxable under
the foll ow ng busi ness and occupation tax classifications: Retailing,
whol esal i ng, manufacturing, processing for hire, extracting, extracting
for hire, printing, government contracting, public road construction,
the classifications in RCW 82.04.280 (2), (4), (6), and (7), and any
other activity not specifically included in the definition of
apportionable activities in RCW 82. 04. 460.

(d) Nothing in this part is intended to nodify the nexus and
apportionnment requirenents for local gross receipts business and
occupati on taxes.

Sec. 102. RCW82.04.220 and 1961 ¢ 15 s 82.04. 220 are each anended
to read as foll ows:

(1) There is levied and ((shalt—be)) collected from every person
that has_a_ substantial nexus with this state a tax for the act or
privilege of engaging in business activities. ((Sueh)) The tax ((shatH
be)) is measured by the application of rates agai nst val ue of products,
gross proceeds of sales, or gross incone of the business, as the case
may be.

(2) A person who has a substantial nexus wth this state in any tax
year will be deened to have a substantial nexus with this state for the
follow ng tax year
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NEW SECTION. Sec. 103. A new section is added to chapter 82.04
RCWto read as foll ows:

"Engaging within this state" and "engaging within the state," when
used in connection with any apportionable activity as defined in RCW
82.04. 460, neans that a person generates gross incone of the business
from sources wthin this state, such as custoners or intangible
property located in this state, regardless of whether the person is
physically present inthis state.

NEW SECTION. Sec. 104. A new section is added to chapter 82.04
RCWto read as foll ows:

(1) A person engaging in business is deened to have substanti al
nexus wth this state if the person is:

(a) Anindividual and is aresident or domciliary of this state;

(b) A business entity and is organi zed or comrercially domciled in
this state; or

(c) A nonresident individual or a business entity that is organized
or coomercially domciled outside this state, and in any tax year the
person has:

(1) More than fifty thousand dollars of property in this state;

(1i) Mre than fifty thousand dollars of payroll in this state;

(ti1) Mre than two hundred fifty thousand dollars of receipts from
this state; or

(iv) At least twenty-five percent of the person's total property,
total payroll, or total receipts in this state.

(2)(a) Property counting toward the thresholds in subsection
(1)(c)(i) and (iv) of this section is the average value of the
taxpayer's property, including intangible property, owned or rented and
used in this state during the tax year

(b) (i) Property owned by the taxpayer, other than | oans and credit
card recei vabl es owned by the taxpayer, is valued at its original cost
basis. Loans and credit card receivables owed by the taxpayer are
val ued at their outstanding principal balance, w thout regard to any
reserve for bad debts. However, if aloan or credit card receivable is
charged off in whole or in part for federal income tax purposes, the
portion of the loan or credit card receivable charged off is deducted
fromthe outstandi ng principal bal ance.
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(i1) Property rented by the taxpayer is valued at eight tines the
net annual rental rate. For purposes of this subsection, "net annual
rental rate" neans the annual rental rate paid by the taxpayer |ess any
annual rental rate received by the taxpayer fromsubrentals.

(c) The average value of property nust be determ ned by averagi ng
the values at the beginning and ending of the tax year; but the
departnent may require the averaging of nmonthly values during the tax
year if reasonably required to properly reflect the average val ue of
t he taxpayer's property.

(d) (i) For purposes of this subsection (2), loans and credit card
recei vabl es are deened owned and used in this state as foll ows:

(A) Loans secured by real property, personal property, or both real
and personal property, are deened owned and used in the state if the
real property or personal property securing the loan is |located within
this state. |If the property securing the loan is |located both wthin
this state and one or nore other states, the loan is deened owned and
used in this state if nore than fifty percent of the fair market val ue
of the real or personal property is located within this state. |If nore
than fifty percent of the fair market value of the real or persona
property is not |ocated within any one state, then the loan is deened
owned and used in this state if the borrower is located in this state.
The determ nation of whether the real or personal property securing a
loan is located within this state nust be nmade, as of the tinme the
ori ginal agreenent was nade, and any and all subsequent substitutions
of collateral nust be disregarded.

(B) Loans not secured by real or personal property are deened owned
and used in this state if the borrower is located in this state.

(C Credit card receivabl es are deened owned and used in this state
if the billing address of the cardholder is in this state.

(1i)(A Except as otherwse provided in (d)(ii)(B) of this
subsection (2), the definitions in the nultistate tax comm ssion's
recommended fornmula for the apportionnment and al |l ocati on of net incone
of financial institutions as existing on the effective date of this
section or such subsequent date as may be provided by the departnent by
rule, consistent with the purposes of this section, apply to this
section.

(B) "Credit card" neans a card or device existing for the purpose
of obtai ni ng noney, property, |abor, or services on credit.
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(e) Notwithstanding anything else to the contrary in this
subsection, property counting toward the thresholds in subsection
(1)(c)(i) and (iv) of this section does not include a person's
ownership of, or rights in, conputer software as defined in RCW
82.04. 215, including conputer software used in providing a digital
automated service; master copies of software; and digital goods and
digital codes residing on servers |located in this state.

(3)(a) Payroll counting toward the thresholds in subsection
(1)(c)(ii) and (iv) of this section is the total amount paid by the
t axpayer for conpensation in this state during the tax year plus
nonenpl oyee conpensation paid to representative third parties in this
state. Nonenpl oyee conpensation paid to representative third parties
includes the gross anobunt paid to nonenployees who represent the
taxpayer ininteractions with the taxpayer's clients and i ncl udes sal es
conmi ssi ons.

(b) Enpl oyee conpensation is paidinthis state if the conpensation
is properly reportable to this state for unenpl oynent conpensation tax
pur poses, regardl ess of whether the conpensation was actually reported
to this state.

(c) Nonenpl oyee conpensation is paid in this state if the service
performed by the representative third party occurs entirely or
primarily within this state.

(d) For purposes of this subsection, "conpensation" nmeans wages,
sal aries, comm ssions, and any other form of renuneration paid to
enpl oyees or nonenpl oyees and defined as gross inconme under 26 U S. C.
Sec. 61 of the federal internal revenue code of 1986, as existing on
the effective date of this section.

(4) Receipts counting toward the thresholds 1in subsection
(1)(c)(iii) and (iv) of this section are those anounts included in the
numer at or of the receipts factor under section 105 of this act and, for
financial institutions, those anounts included in the nunerator of the
recei pts factor under the rule adopted by the departnent as authorized
in RCW82.04. 460(2).

(5) (a) Each Decenber, the departnment nust review the cunulative
percentage change in the consuner price index. The departnent nust
adjust the thresholds in subsection (1)(c)(i) through (iii) of this
section if the consumer price index has changed by five percent or nore
since the later of the effective date of this section, or the date that
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the threshol ds were | ast adjusted under this subsection. For purposes
of determ ning the cunul ati ve percentage change in the consuner price
i ndex, the departnment nust conpare the consuner price index avail able
as of Decenber 1st of the current year with the consunmer price index as
of the later of the effective date of this section, or the date that
the thresholds were last adjusted wunder this subsection. The
thresholds nust be adjusted to reflect that cunulative percentage
change in the consuner price index. The adjusted thresholds nust be
rounded to the nearest one thousand dollars. Any adjustnent will apply
to tax periods that begin after the adjustnent is nade.

(b) As used in this subsection, "consuner price index" neans the
consuner price index for all urban consunmers (CPlI-U) available fromthe
bureau of |abor statistics of the United States departnent of |abor.

(6) Subsections (1) through (5) of this section only apply with
respect to the taxes inposed under this chapter on apportionable
activities as defined in RCW 82.04. 460. For purposes of the taxes
i nposed under this chapter on any activity not included in the
definition of apportionable activities in RCW 82.04.460, a person is
deened to have a substantial nexus with this state if the person has a
physi cal presence in this state, which need only be denonstrably nore
than a slightest presence. For purposes of this subsection, a person
is physically present in this state if the person has property or
enpl oyees in this state. A person is also physically present in this
state if the person, either directly or through an agent or other
representative, engages in activities in this state that are
significantly associated wth the person's ability to establish or
mai ntain a market for its products in this state.

NEW SECTION. Sec. 105. A new section is added to chapter 82.04
RCWto read as foll ows:

(1) The apportionable inconme of a person within the scope of RCW
82.04.460(1) is apportioned to Washington by nmultiplying its
apportionable income by the receipts factor. Persons who are subject
to tax under nore than one of the tax classifications enunerated in RCW
82.04.460(4)(a) (i) through (ix) must calculate a separate receipts
factor for each tax classification that the person is taxabl e under.

(2) For purposes of subsection (1) of this section, the receipts
factor is a fraction and is cal cul ated as provided in subsections (3)
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and (4) of this section and, for financial institutions, as provided in
the rule adopted by the departnment under the authority of RCW
82.04. 460( 2) .

(3)(a) The nunmerator of the receipts factor is the total gross
incone of the business of the taxpayer attributable to this state
during the tax year from engaging in an apportionable activity. The
denom nator of the receipts factor is the total gross inconme of the
busi ness of the taxpayer from engaging in an apportionable activity
everywhere in the world during the tax year.

(b) Except as otherwi se provided in this section, for purposes of
conputing the receipts factor, gross incone of the business generated
from each apportionable activity is attributable to the state:

(1) Were the custonmer received the benefit of the taxpayer's
service or, in the case of gross incone from royalties, where the
custonmer used the taxpayer's intangi ble property.

(ii) If the custonmer received the benefit of the service or used
the intangi ble property in nore than one state, gross incone of the
busi ness nust be attributed to the state in which the benefit of the
service was primarily received or in which the intangible property was
primarily used.

(iii) If the taxpayer is unable to attribute gross inconme of the
busi ness under the provisions of (b)(i) or (ii) of this subsection (3),
gross incone of the business nust be attributed to the state fromwhich
the custoner ordered the service or, in the case of royalties, the
office of the customer from which the royalty agreenment with the
t axpayer was negoti at ed.

(iv) If the taxpayer is unable to attribute gross income of the
busi ness under the provisions of (b)(i), (ii), or (iii) of this
subsection (3), gross incone of the business nust be attributed to the
state to which the billing statenents or invoices are sent to the
custoner by the taxpayer.

(v) If the taxpayer is unable to attribute gross incone of the
busi ness under the provisions of (b)(i), (ii), (iii), or (iv) of this
subsection (3), gross incone of the business nust be attributed to the
state fromwhich the custoner sends paynent to the taxpayer.

(vi) If the taxpayer is unable to attribute gross incone of the
busi ness under the provisions of (b)(i), (ii), (iti), (iv), or (v) of
this subsection (3), gross incone of the business nust be attributed to
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the state where the custoner is |ocated as indicated by the custoner's
address: (A) Shown in the taxpayer's business records nmaintained in
the regul ar course of business; or (B) obtained during consunmati on of
the sale or the negotiation of the contract for services or for the use
of the taxpayer's intangible property, including any address of a
customer's paynment instrunent when readily available to the taxpayer
and no ot her address is avail abl e.

(vii) If the taxpayer is unable to attribute gross inconme of the
busi ness under the provisions of (b)(i), (ii), (iii), (iv), (v), or
(vi) of this subsection (3), gross inconme of the business nust be
attributed to the comercial domcile of the taxpayer

(viii) For purposes of this subsection (3)(b), "custonmer" nmeans a
person or entity to whomthe taxpayer nakes a sale or renders services
or from whom the taxpayer otherwi se receives gross incone of the
busi ness. "Custoner" includes anyone who pays royalties or charges in
the nature of royalties for the use of the taxpayer's intangible
property.

(c) Goss inconme of the business from engaging in an apportionable
activity nust be excluded from the denom nator of the receipts factor
if, in respect to such activity, at |east sone of the activity is
performed in this state, and the gross incone is attri butabl e under (b)
of this subsection (3) to a state in which the taxpayer is not taxable.
For purposes of this subsection (3)(c), "not taxable" neans that the
taxpayer is not subject to a business activities tax by that state,
except that a taxpayer is taxable in a state in which it would be
deened to have a substantial nexus with that state under the standards
in section 104(1) of this act regardl ess of whether that state inposes
such a tax. "Business activities tax" neans a tax neasured by the
anmount of, or economc results of, business activity conducted in a
state. The term includes taxes neasured in whole or in part on net
i ncome or gross incone or receipts. "Business activities tax" does not
include a sales tax, use tax, or a simlar transaction tax, inposed on
the sale or acquisition of goods or services, whether or not
denom nated a gross receipts tax or a tax inposed on the privilege of
doi ng busi ness.

(d) This subsection (3) does not apply to financial institutions
with respect to apportionable incone taxable under RCW 82.04.290.
Financial institutions nmust calculate the receipts factor as provided
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in subsection (4) of this section and the rule adopted by the
departnment under the authority of RCW 82.04.460(2) with respect to
apportionable incone taxable under RCW 82. 04. 290. Fi nanci al
institutions that are subject to tax under any other tax classification
enunerated in RCW82. 04.460(4)(a) (i) through (v) and (vii) through (x)
must cal cul ate a separate receipts factor, as provided in this section,
for each of the other tax «classifications that the financial
institution is taxabl e under.

(4) A taxpayer mmy calculate the receipts factor for the current
tax year based on the nost recent cal endar year for which information
is available for the full calendar vyear. If a taxpayer does not
calculate the receipts factor for the current tax year based on
previ ous cal endar year information as authorized in this subsection
the business nust wuse current year information to calculate the
recei pts factor for the current tax year. |In either case, a taxpayer
must correct the reporting for the current tax year when conplete
information is available to calculate the receipts factor for that
year, but not later than October 31st of the followng tax year.
Interest will apply to any additional tax due on a corrected tax
return. Interest nust be assessed at the rate provided for delinquent
exci se taxes under chapter 82.32 RCW retroactively to the date the
original return was due, and will accrue until the additional taxes are
paid. Penalties as provided in RCW82.32.090 will apply to any such
additional tax due only if the current tax year reporting is not
corrected and the additional tax is not paid by October 31st of the
following tax year. Interest as provided in RCW82.32.060 wll apply
to any tax paid in excess of that properly due on a return as a result
of a taxpayer using previous cal endar year data or inconplete current-
year data to calculate the receipts factor

(5) Unless the context clearly requires otherwi se, the definitions
in this subsection apply throughout this section.

(a) "Apportionable activities" and "apportionabl e i ncone" have the
sane neani ng as in RCW82. 04. 460.

(b) "State" neans a state of the United States, the District of
Col unmbi a, the Commonweal th of Puerto Rico, any territory or possession
of the United States, or any foreign country or political subdivision
of a foreign country.
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Sec. 106. RCW 82.04.2907 and 2009 c 535 s 407 are each anended to
read as foll ows:
(1) Upon every person engaging wwthin this state in the business of

receiving inconme fromroyalties ((er—eharges—+nthenatureofroyalties
: I . L ) ghts- I ohts— i |
patents——eor—franchise—fees)), the amount of tax wth respect to
((sueh)) the business ((shat—be)) is equal to the gross inconme from
royal ties ((er—charges—+nthe nature—ofl—+oyaltiestromthe Business))
multiplied by the rate of 0.484 percent.

(2) For the purposes of this section, "gross incone fromroyalties"
means conpensation for the use of intangible property, ((sueh—as))
including charges in the nature of royalties, regardless of where the
intangi ble property will be used. For purposes of this_subsection
"intangible property"  includes copyrights, pat ent s, | i censes,
franchi ses, trademarks, trade nanes, and simlar itens. ((H)) "G oss
incone fromroyalties" does not include conpensation for any natural
resource, the licensing of prewitten conputer software to the end
user, or the licensing ((eruse)) of digital goods, digital codes, or
digital automated services to_the end_ user as_defined_ in_ RCW
82.04.190(11).

Sec. 107. RCW82.04.2907 and 2010 ¢ . . . (SHB 2620) s 302 are
each anended to read as foll ows:
(1) Upon every person engaging wwthin this state in the business of

receiving inconme fromroyalties ((er—eharges—+nthenatureofroyalties
: I . L ) ghts- I ohts— i |
patentss—eor—franchisefees)), the anbunt of tax with respect to the
business is equal to the gross incone fromroyalties ((er—eharges—in
the—natureof royalties fromthe—business)) nmultiplied by the rate of
0. 484 percent.

(2) For the purposes of this section, "gross incone fromroyalties"
means conpensation for the use of intangible property, ((sueh—as))
including charges in the nature_of royalties, regardless of where the
intangi ble property wll_ be used. For_ purposes of this_subsection
"intangible property" includes copyrights, pat ent s, | i censes,
franchi ses, trademarks, trade nanes, and simlar itens. ((H)) "G oss
incone fromroyalties" does not include conpensation for any natural
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resource, the licensing of prewitten conputer software to the end
user, or the licensing of digital goods, digital codes, or digita
aut omat ed services to the end user as defined in RCW 82. 04. 190(11).

Sec. 108. RCW82.04.460 and 2004 c 174 s 6 are each anmended to
read as foll ows:

(1) Except as_otherwise provided in_this_section, any person
( (render+ng—servi€es)) earning apportionable incone taxabl e under ((RSW
82 04-290—e+—82-04-2908)) this_ chapter and ((#aintaining—places—eotf
business both within and without this state which contribute to the
rendi-t+on—of—suech-servieces—shall)) also taxable in another state, nust,
for the purpose of conputing tax liability under ((REW-82-04-290—e6+
8204-2908)) this chapter, apportion to this state, in accordance with
section_105_ of this_act, that portion of the person's ((gress))

apportionable inconme ((whieh—+s)) derived from ((serviees—rendered))
business__activities__perforned wthin this state. ((Mhepe——SHeh

e —taxpayer —shaH—apportion—to—thts—state —that—proportion—ot— %he
taxpayer—s—total—inecore—whi-ch—the—cost—of —dotng—business—wthin—the

the state.))
(2) ((AB%¥W44HH%%HGFHQ- the provision of subsection (1) of this

wH-b—up-ormrubes—for —apportonrent—or—alk-becati-on—devel oped—by—the
states—)) The departnent nust by rule provide a nethod of apportioning

the apportionable incone of financial institutions, where _ such
apportionable incone is taxable under RCW 82.04.290. The rul e adopted
by the departnent nust, to the extent feasible, be consistent with the
nul tistate tax conm ssion's_reconmended fornula for the apportionnent
and allocation of net incone of financial institutions as existing on
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the effective date of this section or such subsequent date as may be
provided by the departnent by rule, consistent with the purposes of
this section, except that:

(a) The departnent's rule nust provide for a_ single factor
apportionnent nethod based on the receipts factor; and

(b) The definition of "financial institution" contained in appendix
A to the multistate tax comm ssion's recomended fornmula for the
apportionnent and allocation of net incone of financial institutions is
advi sory only.

(3) The departnment ((shakh)) may by rule provide a nethod or
met hods of apportioning or allocating gross income derived from sal es
of telecomrunications_service and conpetitive tel ephone service((s))
taxed under this chapter, if the gross proceeds of sales subject to tax
under this chapter do not fairly represent the extent of the taxpayer's
inconme attributable to this state. ((Fhe—+rues—shalHt—be—soe—far—as
Feastble——consistent—w-th—the—pethods—of —apportonpent—contatned—+n
s —seetton—and —shal —reguire —the —constderation —of —these —Faetks—
eHreunslances—andapporti-onnent—tactors—as—wH-—resuH—+n-an-egu-table
and constitutionally perm ssible division of the services.)) The rule

must provide for an equitable and constitutionally perm ssible division
of the tax base.

(4) For purposes of this section, the follow ng definitions apply
unl ess the context clearly requires otherw se:

(a) "Apportionable incone" neans gross_inconme of the business
generated fromengaging in apportionable activities, including incone
received from apportionable activities perforned outside this state if
the incone _would be taxable under this chapter if received from
activities in this state, less the exenptions and deductions all owabl e
under this_chapter. For purposes_of this subsection, "apportionable
activities" neans only those activities taxed under:

(i) RCWB82.04. 255;

(ii) RCW82.04.260 (3), (4). (5). (6). (7). (8), (9), and (12);

(iii) RCWB82.04.280(5);

(iv) RCWB82.04.285;

(v) RCW82.04. 286;

(vi) RCWB82.04.290;

(vii) RCW82.04.2907;

(viii) RCWB82.04.2908;
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(ix) RCW 82.04.263, but only to the extent of any activity that
woul d be_taxable under any of the provisions_enunerated under (a)(i)
through (viii) of this subsection (4) if the tax classification in RCW
82.04. 263 did not exist; and

(x) RCW 82.04.260(13) and 82.04.280(1), but only with respect to
adverti sing.

(b)(i) "Taxable in_ another state" neans that the taxpayer is
subject to a business activities tax by another state on its incone
received fromengaging in apportionable activities; or the taxpayer is
not subject to a business activities tax by another state on its i ncone
received fromengaging in apportionable activities, but any other state
has jurisdiction to subject the taxpayer to a business activities tax
on such incone under the substantial nexus standards in section 104(1)
of this act.

(i1) For purposes of this subsection (4)(b), "business activities
tax" and "state" have the sane neaning as in section 105 of this act.

Sec. 109. RCW 82.04.080 and 1961 c¢ 15 s 82.04.080 are each anended
to read as foll ows:

(1) "Gross incone of the business" neans the val ue proceedi ng or
accruing by reason of the transaction of the business engaged in and
i ncludes gross proceeds of sales, conpensation for the rendition of
services, gains realized from trading in stocks, bonds, or other
evi dences of i ndebtedness, interest, discount, rents, royalties, fees,
comm ssions, dividends, and other enolunents however designated, al
w t hout any deduction on account of the cost of tangible property sold,
the cost of materials used, |abor costs, interest, discount, delivery
costs, taxes, or any other expense whatsoever paid or accrued and
wi t hout any deduction on account of | osses.

(2) Financial institutions nust determne gains_ realized from
trading in stocks, bonds, and ot her evidences of indebtedness on a net
annual i zed basi s. For purposes of this subsection, a_ financial

institution neans a person within the scope of the rule adopted by the
depart nent under the authority of RCW82. 04. 460(2).

NEW SECTION. Sec. 110. A new section is added to chapter 82.04
RCWto read as foll ows:
(1) This chapter does not apply to anobunts received by a financi al

Oficial Print - 13 6143-S. E2 AMH ENGR H5824. E



© 00 N O Ol WDN P

e
N R O

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

institution froman affiliated person if the anmpbunts are received from
transactions that are required to be at armis | ength under sections 23A
or 23B of the federal reserve act as existing on the effective date of
this section or such subsequent date as may be provided by the
departnment by rule, consistent with the purposes of this section. For
purposes of this subsection, "financial institution" has the sane
meani ng as i n RCW 82. 04. 080.

(2) As wused in this section, "affiliated" nmeans under conmon
control. "Common  control ™ nmeans the possession, directly or
indirectly, of nore than fifty percent of the power to direct or cause
the direction of the nmanagenent and policies of a person, whether
t hrough the ownership of voting shares, by contract, or otherw se.

NEW SECTION. Sec. 111. A new section is added to chapter 82.04
RCWto read as foll ows:

(1) This chapter does not apply to anobunts received by investnent
conduits or securitization entities fromcash and securities.

(2) For purposes of this section, the follow ng definitions apply:

(a) "Investnent conduit" nmeans an entity formed by a financial
institution as defined in RCW 82.04.080 for the express purpose of
hol di ng or owni ng cash or securities if the entity forned:

(1) Has no enpl oyees;

(1i) Has no direct profit-making notive;

(ti1) Owms no tangi bl e assets, other than cash or securities;

(tv) Holds or owns cash or securities solely as a conduit,
allocating its incone to holders of its ownership interests; and

(v) Has, wthin twelve nonths of its organization or initial
capitalization date, issued ownership interests to other than
affiliated persons, equal to or greater than twenty-five percent of its
total issued ownership interests.

(b) "Securities" has the sane neaning as in section 2 of the
securities act of 1933 and includes eligible assets as defined by Rule
3a-7 of the investnent conpany act, as the law and rule exist on the
effective date of this section or such subsequent date as may be
provi ded by the departnent by rule, consistent with the purposes of
this section.

(c) "Securitization entity" means an entity created by a bank
hol di ng conpany if the entity created:
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(1) Has no enpl oyees;

(1i) Has no direct profit-making notive;

(tii) Omms no tangi bl e assets, other than cash, fixed or revolving
di screte pools of credit or charge card receivables originated by a
financial institution, or securities;

(i1v) Acts solely as a conduit, allocating its inconme to hol ders of
its ownership interests; and

(v) Has as its sole business activities the:

(A) Acquisition of such discrete pools of credit or charge card
recei vabl es; and

(B) Issuance or causing the issuance of securities primarily to
persons not affiliated with the entity.

(d) "Bank hol di ng conpany” has the sanme nmeani ng as provided in the
bank hol di ng conpany act of 1956, as existing on the effective date of
this section or such subsequent date as may be provided by the
departnent by rule, consistent wth the purposes of this section.

(e) "No direct profit-making notive" nmeans that all of an entity's
incone, |ess a reasonable servicing fee, is paid to holders of its
ownership interests

(f) "Ownership interest” neans interests categorized as debt or
equity for purposes of federal tax or generally accepted accounting
pri nci pl es.

(g) "Affiliated" has the same neaning as in section 110 of this
act .

PART 1|1
Tax Avoi dance Transacti ons

NEW SECTION. Sec. 201. (1) The legislature finds that this
state's tax policy with respect to the taxation of transacti ons between
affiliated entities and the income derived from such transactions
(i nterconpany transactions) has notivated sone taxpayers to engage in
transactions designed solely or primarily to mnimze the tax effects
of interconpany transactions. The legislature further finds that sone
i nterconpany transactions result fromtaxpayers that are required to
establish affiliated entities to conply with regul atory mandates and
that transactions between such affiliates effectively increases the tax
burden in this state on the affiliated group of entities.
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(2) Therefore, as existing resources allow, the departnent of
revenue is directed to conduct a review of the state's tax policy with
respect to the taxation of interconpany transactions. The review nust
i nclude the inpacts of such transactions under the state's business and
occupation tax and state and | ocal sales and use taxes. The depart nent
may i nclude other taxes in the review as it deens appropriate.

(3) In conducting the review, the departnent nust exam ne how this
state's tax policy conpares to the tax policy of other states wth
respect to the taxation of interconpany transactions. The departnent's
review must include an analysis of potential alternatives to the
current policy of taxing interconpany transactions, including their
estimated revenue i npacts if practicable.

(4) In conducting this review, the department may seek input from
menbers of the business coommunity and others as it deens appropriate.

(5 The departnent nust report its findings to the fiscal
commttees of the house of representatives and senate by Decenber 1,
2010. However, if the departnent has not conpleted its review by
Decenber 1, 2010, the departnent nust provide the fiscal conmttees of
the legislature with a brief status report by Decenber 1, 2010, and the
final report by Decenber 1, 2011.

Sec. 202. RCW82.12.020 and 2009 c¢ 535 s 305 are each anended to
read as foll ows:

(1) There is ((hereby)) levied and ((t+here—shalt—be)) collected
fromevery person in this state a tax or excise for the privilege of
using wthin this state as a consuner any:

(a) Article of tangible personal property ((purechasedat—retatl
6r)) acqguired by ((lease—giHt—repossesston—or—battment—or—extracted
or —produced—or —nanulactured —by —the —person—so—ustng—the —sane——or
otherwse—furntshedto—a person—engaged—+n—any—business—taxable—under
ROW-82-04-280(2y+o+{(7))) the user in any manner, including tangible
personal property acquired at a casual or isolated sale, and incl uding
by-products used by the nmanufacturer thereof, except as otherw se
provided in this chapter, irrespective of whether the article or
simlar articles are manufactured or are available for purchase within
this state;

(b) Prewitten conputer software, regardless of the nethod of
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delivery, but excluding prewitten conputer software that is either
provided free of charge or is provided for tenporary use in view ng
i nformati on, or both;

(c) Services defined as a retail sale in RCW82.04.050 (2)(a) or
(g9), (3)(a), or (6)(b), excluding services defined as aretail sale in
RCW 82. 04. 050(6) (b) that are provided free of charge;

(d) Extended warranty; or

(e)(i) Digital good, digital code, or digital autonmated service,
i ncluding the use of any services provided by a seller exclusively in
connection with digital goods, digital codes, or digital automated
servi ces, whether or not a separate charge is nmade for such servi ces.

(i1) Wth respect to the use of digital goods, digital autonated
services, and digital codes acquired by purchase, the tax inposed in
this subsection (1)(e) applies in respect to:

(A) Sales in which the seller has granted the purchaser the right
of permanent use;

(B) Sales in which the seller has granted the purchaser a right of
use that is |l ess than permnent;

(C) Sales in which the purchaser is not obligated to nmake conti nued
paynment as a condition of the sale; and

(D) Sales in which the purchaser is obligated to make conti nued
paynment as a condition of the sale.

(ii1) Wth respect to digital goods, digital automated services,
and digital codes acquired other than by purchase, the tax inposed in
this subsection (1)(e) applies regardless of whether or not the
consuner has a right of permanent use or is obligated to nake continued
paynment as a condition of use.

(2) The provisions of this chapter do not apply in respect to the
use of any article of tangible personal property, extended warranty,
digital good, digital code, digital automated service, or service
t axabl e under RCW 82.04.050 (2)(a) or (g), (3)(a), or (6)(b), if the
sale to, or the use by, the present user or the present user's bailor
or donor has already been subjected to the tax under chapter 82.08 RCW
or this chapter and the tax has been paid by the present user or by the
present user's bailor or donor.

(3)(a) Except as provided in this section, paynent of the tax
i nposed by this chapter or chapter 82.08 RCW by one purchaser or user
of tangi bl e personal property, extended warranty, digital good, digital
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code, digital automated service, or other service does not have the
ef fect of exenpting any other purchaser or user of the sane property,
extended warranty, digital good, digital code, digital automated
service, or other service fromthe taxes inposed by such chapters.

(b) The tax inposed by this chapter does not apply:

(i) If the sale to, or the use by, the present user or his or her
bai l or or donor has already been subjected to the tax under chapter
82.08 RCWor this chapter and the tax has been paid by the present user
or by his or her bailor or donor;

(1i) In respect to the use of any article of tangible personal
property acquired by bailnment and the tax has once been paid based on
reasonabl e rental as determ ned by RCW 82. 12. 060 neasured by the val ue
of the article at tinme of first use nultiplied by the tax rate i nposed
by chapter 82.08 RCWor this chapter as of the tine of first use;

(iii) In respect to the use of any article of tangible personal
property acquired by bailnment, if the property was acquired by a
previous bailee from the sane bailor for use in the sanme general
activity and the original bailnent was prior to June 9, 1961; or

(iv) To the use of digital goods or digital automated services,
whi ch were obtained through the use of a digital code, if the sale of
the digital code to, or the use of the digital code by, the present
user or the present user's bailor or donor has al ready been subjected
to the tax under chapter 82.08 RCWor this chapter and the tax has been
paid by the present user or by the present user's bailor or donor.

(4)(a) Except as provided in (b) of this subsection (4), the tax is
| evied and nust be collected in an amobunt equal to the value of the
article used, value of the digital good or digital code used, val ue of
the extended warranty used, or value of the service used by the
taxpayer, nmultiplied by the applicable rates in effect for the retail
sal es tax under RCW 82. 08. 020.

(b) I'n the case of a seller required to collect use tax fromthe
purchaser, the tax nust be collected in an anount equal to the purchase
price multiplied by the applicable rate in effect for the retail sales
t ax under RCW82. 08. 020.

(5) For purposes_of the_ tax_inposed_in_this_ section, "person"
includes_ anyone _wthin the definition of "buyer," "purchaser," and
"consuner" in RCW82.08. 010.
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Sec. 203. RCW 82.45.010 and 2008 c 116 s 3 and 2008 ¢ 6 s 701 are
each reenacted and anmended to read as foll ows:

(1) As used inthis chapter, the term"sale" ((shak—have)) has its
ordinary neaning and ((shatkt)) includes any conveyance, grant,
assignnment, quitclaim or transfer of the ownership of or title to real
property, including standing tinber, or any estate or interest therein
for a valuable consideration, and any contract for such conveyance
grant, assignnent, quitclaim or transfer, and any | ease with an option
to purchase real property, including standing tinber, or any estate or
interest therein or other contract under which possession of the
property is given to the purchaser, or any other person at the
purchaser's direction, and title to the property is retained by the
vendor as security for the paynent of the purchase price. The term
al so includes the grant, assignnent, quitclaim sale, or transfer of
i nprovenents constructed upon | eased | and.

(2) (@) The term"sale" also includes the transfer or acquisition
wi thin any twel ve-nonth period of a controlling interest in any entity
with an interest in real property located in this state for a valuable
consi derati on.

(b) For the sole purpose_of determ ning whether, pursuant to the
exercise_of an_option, a_controlling _interest was_ transferred_ or
acquired wthin a twelve-nonth period, the date that the option
agreenent was executed is the date on which the transfer or acquisition
of the controlling interest is deened to occur. For all other purposes
under this chapter, the date upon which the optionis exercised is the
date of the transfer or acquisition of the controlling interest.

(c) For purposes of this subsection, all acquisitions of persons
acting in concert ((shalt)) nust be aggregated for purposes of
determ ning whether a transfer or acquisition of a controlling interest
has taken place. The departnent ((ef—revenve—shalt)) nust adopt
standards by rule to determ ne when persons are acting in concert. In
adopting a rule for this purpose, the departnent ((shaH)) nust
consi der the follow ng:

(((&r)) (i) Persons ((shal)) nust be treated as acting in concert
when they have a relationship with each other such that one person
i nfluences or controls the actions of another through common owner shi p;
and
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((b)y)) (ii) Wen persons are not comonly owned or controll ed,
they ((shall)) nust be treated as acting in concert only when the unity

with which the purchasers have negotiated and wll consumate the
transfer of ownership interests supports a finding that they are acting
as a single entity. |If the acquisitions are conpletely independent,

wi th each purchaser buying without regard to the identity of the other
purchasers, then the acquisitions ((shal—be)) are consi dered separate
acqui sitions.

(3) The term"sale" ((shalt)) does not include:

(a) Atransfer by gift, devise, or inheritance.

(b) A transfer of any |easehold interest other than of the type
ment i oned above.

(c) A cancellation or forfeiture of a vendee's interest in a
contract for the sale of real property, whether or not such contract
contains a forfeiture clause, or deed in lieu of foreclosure of a
nort gage.

(d) The partition of property by tenants in comon by agreenent or
as the result of a court decree.

(e) The assignnent of property or interest in property from one
spouse or one donestic partner to the other spouse or other donestic
partner in accordance with the terns of a decree of dissolution of
marriage or state registered donestic partnership or in fulfillment of
a property settlenent agreenent.

(f) The assignnment or other transfer of a vendor's interest in a
contract for the sale of real property, even though acconpani ed by a
conveyance of the vendor's interest in the real property invol ved.

(g0 Transfers by appropriation or decree 1in condemation
proceedi ngs brought by the United States, the state or any politica
subdi vi sion thereof, or a nunicipal corporation.

(h) A nortgage or other transfer of an interest in real property
merely to secure a debt, or the assignnent thereof.

(1) Any transfer or conveyance made pursuant to a deed of trust or
an order of sale by the court in any nortgage, deed of trust, or lien
forecl osure proceedi ng or upon execution of a judgnent, or deed in lieu
of foreclosure to satisfy a nortgage or deed of trust.

(j) A conveyance to the federal housing adm nistration or veterans
adm ni stration by an authorized nortgagee made pursuant to a contract
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of insurance or guaranty with the federal housing adm nistration or
veterans adm ni strati on.

(k) A transfer in conpliance with the terns of any |ease or
contract upon which the tax as inposed by this chapter has been paid or
where the | ease or contract was entered into prior to the date this tax
was first inposed.

(1) The sale of any grave or lot in an established cenetery.

(m A sale by the United States, this state or any political
subdi vi sion thereof, or a nunicipal corporation of this state.

(n) A sale to a regional transit authority or public corporation
under RCW 81.112.320 under a sale/leaseback agreenent under RCW
81.112. 300.

(o) Atransfer of real property, however effected, if it consists
of a nmere change in identity or form of ownership of an entity where
there is no change in the beneficial ownership. These include
transfers to a corporation or partnership which is wholly owned by the
transferor and/or the transferor's spouse or donestic partner or
children of the transferor or the transferor's spouse or donestic
partner ((—PROADED—That)). However, if thereafter such transferee
corporation or partnership voluntarily transfers such real property, or
such transferor, spouse or donestic partner, or children of the
transferor or the transferor's spouse or donestic partner voluntarily
transfer stock in the transferee corporation or interest in the
transferee partnership capital, as the case may be, to other than
(()) () the transferor and/or the transferor's spouse or donestic
partner or children of the transferor or the transferor's spouse or
donestic partner, ((£2)) (ii) atrust having the transferor and/or the
transferor's spouse or donmestic partner or children of the transferor
or the transferor's spouse or donestic partner as the only
beneficiaries at the tine of the transfer to the trust, or ((3)))
(iii) a corporation or partnership wholly owned by the original
transferor and/or the transferor's spouse or donestic partner or
children of the transferor or the transferor's spouse or donestic
partner, within three years of the original transfer to which this
exenption applies, and the tax on the subsequent transfer has not been
paid within sixty days of becom ng due, excise taxes ((shatl)) becone
due and payable on the original transfer as otherw se provided by | aw
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(p)(i) A transfer that for federal inconme tax purposes does not
involve the recognition of gain or loss for entity formation,
liquidation or dissolution, and reorganization, including but not
limted to nonrecognition of gain or |oss because of application of
((seet+oen)) 26 U S.C Sec. 332, 337, 351, 368(a)(1), 721, or 731 of the
internal revenue code of 1986, as amended.

(i1) However, the transfer described in (p)(i) of this subsection
cannot be preceded or followed within a twel ve-nonth period by anot her
transfer or series of transfers, that, when conbined with the otherw se
exenpt transfer or transfers described in (p)(i) of this subsection
results in the transfer of a controlling interest in the entity for
val uabl e consideration, and in which one or nore persons previously
hol ding a controlling interest in the entity receive cash or property
in exchange for any interest the person or persons acting in concert
hold in the entity. This subsection (3)(p)(ii) does not apply to that
part of the transfer involving property received that is the real
property interest that the person or persons originally contributed to
the entity or when one or nore persons who did not contribute rea
property or belong to the entity at a tine when real property was
purchased recei ve cash or personal property in exchange for that person
or persons' interest in the entity. The real estate excise tax under
this subsection (3)(p)(ii) is inposed upon the person or persons who
previously held a controlling interest inthe entity.

(q) A qualified sale of a manufactured/ nobile honme community, as
defined in RCW59. 20. 030, that takes place on or after June 12, 2008,
but before Decenber 31, 2018.

Sec. 204. RCW82.45.033 and 1993 sp.s. ¢ 25 s 505 are each anended
to read as foll ows:

(1) As used in this chapter, the term "controlling interest"” has
t he foll om ng nmeani ng:

((5)) (a) In the case of a corporation, either fifty percent or
nmore of the total conbined voting power of all classes of stock of the
corporation entitled to vote, or fifty percent of the capital, profits,
or beneficial interest in the voting stock of the corporation; and

((2)) (b) In the case of a partnership, association, trust, or
other entity, fifty percent or nore of the capital, profits, or
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beneficial interest in such partnership, association, trust, or other
entity.

(2) The departnent may, at_ the departnent's option, enforce_ the
obligation_ of the seller under this chapter as_provided _in_this
subsection (2):

(a) In the transfer or acquisition of a controlling interest as
defined in_ subsection (1)(a) of this section, either against the
corporation in which a controlling interest is transferred or acquired,
agai nst the person or persons who acquired the controlling interest in
the corporation_or, when_ the_ corporation_is not_a_ publicly traded
conpany, against the person or persons who transferred the controlling
interest in the corporation; and

(b) I'n the transfer or acquisition of a controlling interest as
defined in subsection (1)(b) of this section, either against the entity
in which a controlling interest is transferred or acquired or against
the person_or_ persons_who_transferred_ or_ acquired_the_controlling
interest inthe entity.

Sec. 205. RCW 82.45.070 and 1969 ex.s. c 223 s 28A.45.070 are each
anmended to read as foll ows:

The tax ((heretn)) provided for in this chapter and any interest or
penalties thereon ((shal—be)) is a specific Iien upon each ((pteee))
parcel of real property located in this state that is either sold or
that is owned by an_entity in which a controlling interest has been
transferred or acquired. The lien attaches fromthe tinme of sale until
the tax ((shalH—havebeen)) is paid, which lien may be enforced in the
manner prescribed for the forecl osure of nortgages.

Sec. 206. RCW 82.45.080 and 1980 c 154 s 3 are each anended to
read as foll ows:

(1) The tax levied under this chapter ((shatkl—be)) 1is the
obligation of the seller and the departnent ((et—+revenue)) may, at the
departnent's option, enforce the obligation through an action of debt
against the seller or the departnent may proceed in the manner
prescribed for the foreclosure of nortgages ((anrd—resert—to)). The
departnent's use of one course of enforcenent ((shatkh)) is not ((be))
an election not to pursue the other.
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(2) For purposes _of this section_and notw thstanding any_ other
provisions of law, the seller is the parent corporation of a wholly
owned subsidiary, when such subsidiary is the transferor to a third-
party transferee and the subsidiary is dissolved before paying the tax
i nposed under this chapter

Sec. 207. RCW82.45.100 and 2007 ¢ 111 s 112 are each anended to
read as foll ows:

(1) Paynent of the tax inposed under this chapter is due and
payabl e i mredi ately at the tinme of sale, and if not paid within one
month thereafter ((shalkh-)) will bear interest fromthe time of sale
until the date of paynent.

(a) Interest inposed before January 1, 1999, ((shall—be)) is
conputed at the rate of one percent per nonth.

(b) Interest inposed after Decenber 31, 1998, ((shalH—be)) 1is
conputed on a nonthly basis at the rate as conputed under RCW
82.32.050(2). The rate so conputed ((shal+)) nust be adjusted on the
first day of January of each year for use in conputing interest for
t hat cal endar year. The departnent ((eft—+evende—shall)) nust provide
witten notification to the county treasurers of the variable rate on
or before Decenber 1st of the year preceding the cal endar year in which
the rate applies.

(2) Inaddition to the interest described in subsection (1) of this
section, if the paynent of any tax is not received by the county
treasurer or the departnent of revenue, as the case may be, within one
month of the date due, there ((shall—be)) is assessed a penalty of five
percent of the anpunt of the tax; if the tax is not received wthin two
months of the date due, there ((shalt)) wll be assessed a total
penalty of ten percent of the anount of the tax; and if the tax i s not
received within three nonths of the date due, there ((shat)) wll be
assessed a total penalty of twenty percent of the anobunt of the tax.
The paynent of the penalty described in this subsection ((shalk—be)) is
collectible fromthe seller only, and RCW 82.45. 070 does not apply to
the penalties described in this subsection.

(3) If the tax inposed under this chapter is not received by the
due date, the transferee ((shal—be)) is personally liable for the tax,
along with any interest as provided in subsection (1) of this section,
unl ess((+=
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{2))) an instrunent evidencing the sale is recorded in the official
real property records of the county in which the property conveyed is
| ocat ed( (—o+

{(b) Either the transferor or-transferee notifies the departnent of
revenue in witing of the occurrence of the sale within thirty days
follow ng the date of the sale)).

(4) If upon exam nation of any affidavits or fromother information
obtained by the departnent or its agents it appears that all or a
portion of the tax is unpaid, the departnment ((shatkl)) nust assess
against the taxpayer the additional anmount found to be due plus
interest and penalties as provided in subsections (1) and (2) of this
section. The departnent ((shatH)) nust notify the taxpayer by mail, or
el ectronically as provided in RCW82.32.135, of the additional anount
and the sane ((shalt)) becones due and ((shalH)) nust be paid within
thirty days fromthe date of the notice, or within such further tine as
t he departnent may provi de.

(5) No assessnent or refund may be nmade by the departnent nore than
four years after the date of sale except upon a show ng of:

(a) Fraud or m srepresentation of a material fact by the taxpayer;

(b) Afailure by the taxpayer to record docunentation of a sale or
otherwi se report the sale to the county treasurer; or

(c) A failure of the transferor or transferee to report the sale
under RCW82.45.090(2).

(6) Penalties collected on taxes due under this chapter under
subsection (2) of this section and RCW 82.32.090 (2) through (7)
((shalt)) nust be deposited in the housing trust fund as described in
chapter 43.185 RCW

Sec. 208. RCW82.45.220 and 2005 ¢ 326 s 3 are each anended to
read as foll ows:

(1) An organization that fails to report a transfer of the
controlling interest in the organization under RCW 43.07.390 to the
secretary of state and is later determ ned to be subject to real estate
excise taxes due to the transfer, ((shal—be)) is subject to the
provi sions of RCW 82.45.100 as well as the evasion penalty in RCW
82.32.090(6).

(2) Subsection (1) of this section_also applies to the failure to

Oficial Print - 25 6143-S. E2 AMH ENGR H5824. E



w N

©O© 00 N o o b

10
11
12
13
14
15
16
17
18
19
20
21
22

23
24

25
26
27
28
29
30
31
32
33
34
35

report to the secretary of state the qgranting of an option to acquire
an interest in the organization if the exercise of the option would
result in a sale as defined in RCW82.45.010(2).

Sec. 209. RCW43.07.390 and 2005 ¢ 326 s 2 are each anended to
read as foll ows:

(1) (@) The secretary of state ((shalt)) nust adopt rules requiring
any entity that is required to file an annual report with the secretary
of state, including entities under Titles 23, 23B, 24, and 25 RCW to
disclose: (i) Any transfer ((+r)) of the controlling interest ((ef))
in the entity ((and—any—interest—in—real—property)); and (ii) the
granting of any option to acquire an interest in the entity if the
exercise_of the option_would result _in_a_sale_as_defined in_RCW
82.45.010(2).

(b) The disclosure requirenent in this subsection only applies to
entities owning an interest inreal property locatedinthis state.

(2) This information ((shatk+)) nust be made available to the
departnment of revenue upon request for the purposes of tracking the
transfer of the controlling interest in entities owning real property
and to determine when the real estate excise tax is applicable in such
cases.

(3) For the purposes of this section, "controlling interest" has
t he sanme neani ng as provided i n RCW 82. 45. 033.

PART 111
Modi fyi ng and Pl acing a Cap on the First Mdrtgage Deducti on

NEW_ SECTION. Sec. 301. In 1980, the legislature adopted a
busi ness and occupation tax deduction to financial businesses for
anounts derived from interest received on investnents or |oans
primarily secured by first nortgages or trust deeds on nontransient
residential properties which was codified in RCW82. 04.4292. However,
the Washington state suprene court in Homestreet, Inc. v. Dep't of
Revenue, 166 Wh. 2d 444 (2009) held that a nortgage | ender was entitled
to a busi ness and occupati on tax deducti on under RCW82.04. 4292 for the
portion of interest it retained for servicing | oans and nort gage- backed
securities that it sold on a service-retained basis on the secondary
market. The legislature finds that inclusion of interest retained for
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servicing loans and nortgage-backed securities was not wthin the
| egislative intent when the deduction provided in 82.04.4292 was
adopted in 1980. Therefore, by this act, the |egislature declares that
t he deduction provided by RCW 82.04.4292 does not apply to fees that
are received i n exchange for services, regardl ess of whether the source
of the fees is or may have been interest when paid by a borrower.

Sec. 302. RCW82.04.4292 and 1980 c¢c 37 s 12 are each anended to
read as foll ows:

(1) I'n conputing tax there may be deducted fromthe neasure of tax
by those engaged in banking, loan, security or other financial
busi nesses, anmounts derived frominterest received on investnents or
loans primarily secured by first nortgages or trust deeds on
nontransi ent residential properties.

(2) Interest deductible under this section includes the portion of
fees charged to borrowers, including points and | oan origination fees,
that is recognized over the life of the |loan as an adjustnent to vyield
in_the_ taxpayer's books and records_according to_ generally_ accepted
accounting principles.

(3) Subsections (1) and (2) of this section_notw thstanding, the
following is a nonexclusive list of itens that are not deducti bl e under
this section:

(a) Fees for specific services such as: Docunent preparation fees;
finder fees; brokerage fees; title examnation fees; fees for credit
checks; notary fees; |oan application fees; interest lock-in fees if
the loan is not nmade; servicing fees, including servicing fees received
by I enders when they sell | oans or nortgage-backed or nortgage-rel ated
securities in the secondary narket while retaining the right to service
the I oans or securities and receive a portion of the interest paynents
as the servicing fee; and simlar fees or anpunts;

(b) Fees received in consideration for an agreenent to nake funds
available for a specific period of tinme at specified terns, conmonly
referred to as conmmitnent fees;

(c) Any other fees, or _portion of a fee, that is not recognized
over the life of the loan as an adjustnent to yield in the taxpayer's
books and records according to generally accepted accounting
principles; and

(d) Gains on the sale of valuable rights such as:
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(i) Service release premuns, which are anmpunts received when
servicing rights are sold; and

(ii) Gains on the sale of | oans.
(4) The total anmount a person may deduct under this section for any
cal endar year may not exceed one hundred twenty mllion doll ars.

PART |V
Repeal i ng the Nonresident Sal es Tax Exenption

NEW_ SECTION. Sec. 401. RCW 82.08.0273 (Exenptions--Sales to
nonresi dents of tangi ble personal property, digital goods, and digital
codes for use outside the state--Proof of nonresident status--
Penal ti es) and 2009 ¢ 535 s 512, 2007 c¢ 135 s 2, 2003 c 53 s 399, 1993
C 444 s 1, 1988 c 96 s 1, 1982 1st ex.s. ¢ 5s 1, & 1980 c 37 s 39 are
each repeal ed.

NEW_ SECTION. Sec. 402. RCW 82.08.0273 (Exenptions--Sales to
nonresi dents of tangi ble personal property, digital goods, and digital
codes for use outside the state--Proof of nonresident status--
Penalties) and 2010 ¢ . . . (E2SHB 1597) s 215, 2009 c 535 s 512, 2007
c 135 s 2, 2003 c 53 s 399, 1993 c 444 s 1, 1988 c 96 s 1, 1982 1st
ex.s. ¢ 5s 1, &1980 c 37 s 39 are each repeal ed.

PART V
Direct Seller Business and Cccupati on Tax Exenption

NEW SECTION. Sec. 501. (1) A business and occupation tax
exenption is provided in RCW82.04.423 for certain out-of-state sellers
that sell consuner products exclusively to or through a direct seller's
representative. The intent of the legislature in enacting this
exenption was to provide a narrow exenption for out-of-state businesses
engaged in direct sales of consuner products, typically acconplished
t hrough i n-hone parties or door-to-door selling.

(2) In Dot Foods, Inc. v. Dep't of Revenue, Docket No. 81022-2
(Sept enber 10, 2009), the Washington suprene court held that the
exenption in RCW 82.04.423 applied to a taxpayer: (a) That sold
nonconsumner products through its representative in addition to consumner
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products; and (b) whose consuner products were ultimately sold at

retail in permanent retail establishnents.
(3) The legislature finds that nost out-of-state businesses selling
consunmer products in this state wll either be eligible for the

exenption under RCW 82.04.423 or <could easily restructure their
busi ness operations to qualify for the exenption. As a result, the
| egi slature expects that the broadened interpretation of the direct

sellers' exenption will lead to |arge and devastating revenue | osses.
This cones at a tine when the state's existing budget is facing a two
billion six hundred mllion dollar shortfall, which could grow, while

at the same tine the demand for state and state-funded services is al so
growi ng. Moreover, the legislature further finds that RCW 82.04. 423
provi des preferential tax treatment for out-of-state businesses over
their in-state conpetitors and now creates a strong incentive for in-
state businesses to nove their operations outside Washi ngton.

(4) Therefore, the legislature finds that it is necessary to
reaffirmthe legislature's intent in establishing the direct sellers'
exenption and prevent the | oss of revenues resulting fromthe expanded
interpretation of the exenption by anendi ng RCW 82. 04. 423 retroactively
to conformthe exenption to the original intent of the |egislature and
by prospectively ending the direct sellers' exenption as of the
effective date of this section

Sec. 502. RCW 82.04.423 and 1983 1st ex.s. ¢ 66 s 5 are each
anmended to read as foll ows:

(1) Prior to April 1, 2010, this chapter ((shatl)) does not apply
to any person in respect to gross incone derived fromthe business of
maki ng sal es at whol esale or retail if such person:

(a) Does not own or |ease real property within this state; and

(b) Does not regularly maintain a stock of tangible personal
property in this state for sale in the ordinary course of business; and

(c) I's not a corporation incorporated under the laws of this state;

and

(d) Makes sales in this state exclusively to or through a direct
seller's representati ve.

(2) For purposes of this section, the term "direct seller's
representative” neans a person who buys only consuner products on a
buy-sell basis or a deposit-conm ssion basis for resale, by the buyer
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or any other person, in the hone or otherwise than in a pernanent
retail establishnent, or who sells at retail, or solicits the sale at
retail of, only consunmer products in the hone or otherwise than in a
permanent retail establishnment; and

(a) Substantially all of the renmuneration paid to such person,
whet her or not paid in cash, for the performance of services described
in this subsection is directly related to sales or other output,
i ncluding the performance of services, rather than the nunber of hours
wor ked; and

(b) The services perfornmed by the person are perforned pursuant to
a witten contract between such person and the person for whom the
services are performed and such contract provides that the person wll
not be treated as an enpl oyee with respect to such purposes for federal
t ax purposes.

(3) Nothing in this section ((shatk)) may be construed to inply
that a person exenpt from tax under this section was engaged in a
busi ness activity taxable under this chapter prior to ((the—enractrent
of—this—seetion)) August 23, 1983.

PART VI
Busi ness and COccupati on Tax Preferences for Manufacturers of Products
Derived fromCertain Agricul tural Products

NEW SECTION. Sec. 601. (1)(a) In 1967, the |egislature anended
RCW 82.04.260 in chapter 149, Laws of 1967 ex. sess. to authorize a
preferential business and occupation tax rate for slaughtering,
br eaki ng, and/or processing perishable neat products and/or selling the
sane at wholesale. The legislature finds that RCW 82.04.260(4) was
interpreted by the state suprene court on January 13, 2005, in Agrilink
Foods, Inc. v. Departnent of Revenue, 153 Wh.2d 392 (2005). The
suprene court held that the preferential business and occupation tax
rate on the slaughtering, breaking, and/or processing of perishable
meat products applied to the processing of perishable neat products
i nt o nonperishabl e finished products, such as canned food.

(b) The legislature intends to narrow the exenption provided for
sl aughtering, breaking, and/or processing perishable neat products
and/or selling such products at wholesale by requiring that the end
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product be a perishable neat product; a nonperishabl e neat product that
is conprised primarily of animal carcass by weight or volune, other
t han a canned neat product; or a neat by-product.

(2)(a) A business and occupation tax exenption is provided for (i)
manufacturing by canning, preserving, freezing, pr ocessi ng, or
dehydrating fresh fruits or vegetables, and (ii) selling such products
at whol esal e by the manufacturer to purchasers who transport the goods
out of state in the ordinary course of business. This exenption
expires July 1, 2012, and is replaced by a preferential business and
occupation tax rate.

(b) The legislature finds that the rationale of the Agrilink
decision, if applied to these tax preferences, could result in
preferential tax treatnment for any processed food product that
contai ned any fresh fruit or vegetable as an ingredient, however smal
t he anount.

(c) The legislature intends to narrow the tax preference provided
to fruit and vegetabl e manufacturers by requiring that the end product
be conprised either (i) exclusively of fruits and/or vegetables, or
(ii) of any conbination of fruits, vegetables, and certain other
subst ances that, cunul atively, nmay not exceed the anpunt of fruits and
veget abl es contained in the product neasured by wei ght or vol une.

NEW SECTION. Sec. 602. A new section is added to chapter 82.04
RCWto read as foll ows:

(1) Upon every person engaging wwthin this state in the business of
manuf act uri ng:

(a) Perishable neat products, by slaughtering, breaking, or
processing, if the finished product is a perishable neat product; as to
such persons the tax inposed is equal to the value of the perishable
meat products manufactured, or, in the case of a processor for hire,
the gross incone of the business, mnmultiplied by the rate of 0.138
percent;

(b) Meat products, by dehydration, «curing, snoking, or any
conbi nati on of these activities, if the finished neat products are not
canned; as to such persons the tax inposed is equal to the value of the
meat products manufactured, or, in the case of a processor for hire,
the gross incone of the business, nultiplied by the rate of 0.138
percent ;
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(c) Hides, tallow, neat neal, and other simlar neat by-products,
i f such products are derived in part fromanimal s and manufactured in
a rendering plant |icensed under chapter 16.68 RCW as to such persons
the tax inposed is equal to the value of the products manufactured, or,
in the case of a processor for hire, the gross incone of the business,
mul tiplied by the rate of 0.138 percent.

(2) Upon every person engaging wwthin this state in the business of
selling at whol esal e:

(a) Perishable nmeat products; as to such persons the tax inposed is
equal to the gross proceeds derived fromsuch sales multiplied by the
rate of 0.138 percent;

(b) Meat products that have been manufactured by the seller by
dehydration, curing, snoking, or any conbination of such activities, if
the finished nmeat products are not canned; as to such persons the tax
inposed is equal to the gross proceeds derived from such sales
multiplied by the rate of 0.138 percent;

(c) Hides, tallow, neat neal, and other simlar neat by-products,
i f such products are derived in part fromanimals and manufactured by
the seller in a rendering plant; as to such persons the tax inposed is
equal to the gross proceeds derived fromsuch sales nmultiplied by the
rate of 0.138 percent.

(3) The definitions in this subsection apply throughout this
section unless the context clearly requires otherw se.

(a) "Animal" means all nmenbers of the animal ki ngdomexcept humans,
fish, and insects.

(b) "Carcass" neans all or any parts, including viscera, of a
sl aught ered ani nmal .

(c) "Fish" nmeans any water-breathing animal, including shellfish.

(d) "Hi de" nmeans any unprocessed ani mal pelt or skin.

(e)(i) "Meat products" neans:

(A) Products conprised exclusively of animal carcass; and

(B) Products, such as jerky, sausage, and other cured neat
products, that are conprised primarily of animl carcass by weight or
volunme and nay al so contain water; nitrates; nitrites; acids; binders
and extenders; natural or synthetic casings; colorings; flavorings such
as soy sauce, liquid snoke, seasonings, citric acid, sugar, nolasses,
corn syrup, and vinegar; and simlar substances.
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(ii1) Except as provided in (e)(i) of this subsection (3), "neat
products” does not include products containing any cereal grains or
cereal -grain products, dairy products, |egunes and |egunme products,
fruit or vegetable products as defined in RCW 82.04.260, and simlar
ingredients, unless the ingredient is used as a flavoring. For
purposes of this subsection, "flavoring" neans a substance that
contains the flavoring constituents derived from a spice, fruit or
fruit juice, vegetable or vegetable juice, edible yeast, herb, bark
bud, root, leaf, or any other edible substance of plant origin, whose
primary function in food is flavoring or seasoning rather than
nutritional, and which my legally appear as "natural flavor,"
"flavor," or "flavorings" in the ingredient statenent on the |abel of
t he nmeat product.

(tii) "Meat products” includes only products that are intended for
human consunption as food or ani mal consunption as feed.

(f) "Perishable" nmeans having a high risk of spoilage within thirty
days of manufacture without any refrigeration or freezing.

(g) "Rendering plant" means any pl ace of business or | ocation where
dead animals or any part or portion thereof, or packing house refuse,
are processed for the purpose of obtaining the hide, skin, grease
resi due, or any other by-product whatsoever.

Sec. 603. RCW82.04.4266 and 2006 c 354 s 3 are each anended to
read as foll ows:

(1) This chapter ((shall)) does not apply to the value of products
or the gross proceeds of sales derived from

(a) Manufacturing fruit((s)) or vegetable((s)) products by canning,
preserving, freezing, processing, or dehydrating fresh fruits or
veget abl es; or

(b) Selling at wholesale fruit((s)) or vegetable((s)) products
manufactured by the seller by canning, preserving, freezing,
processing, or dehydrating fresh fruits or vegetables and sold to
purchasers who transport in the ordinary course of business the goods
out of this state. A person taking an exenption under this subsection
(1)(b) nmust keep and preserve records for the period required by RCW
82.32. 070 establishing that the goods were transported by the purchaser
in the ordinary course of business out of this state.

(2)(@) "Fruit or vegetable products" neans:

Oficial Print - 33 6143-S. E2 AMH ENGR H5824. E



©O© 00 N O Ol WDN P

e
= O

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

(i) Products conprised exclusively of fruits, vegetables, or both;
and

(ii) Products conprised of fruits, vegetables, or both, and which
may also contain_ water, sugar, salt, seasonings, preservatives,
bi nders, stabilizers, flavorings, Vyeast, and_ simlar substances.
However, the anpbunt of all ingredients contained in the product, other
than fruits, vegetables, and water, may not exceed the anount of fruits
and vegetables contained in the product neasured by wei ght or vol une.

(b) "Fruit or vegetable products” includes only products that are
i ntended for hunman consunption as food or aninmal consunption as feed.

(3) This section expires July 1, 2012.

Sec. 604. RCW82.04.4266 and 2010 ¢ . . . (SHB 3066) s 111 are
each anmended to read as foll ows:

(1) This chapter does not apply to the value of products or the
gross proceeds of sales derived from

(a) Manufacturing fruit((s)) or vegetable((s)) products by canning,
preserving, freezing, processing, or dehydrating fresh fruits or
veget abl es; or

(b) Selling at wholesale fruit((s)) or vegetable((s)) products
manufactured by the seller by canning, preserving, freezing,
processing, or dehydrating fresh fruits or vegetables and sold to
purchasers who transport in the ordinary course of business the goods
out of this state. A person taking an exenption under this subsection
(1) (b) nmust keep and preserve records for the period required by RCW
82.32. 070 establishing that the goods were transported by the purchaser
in the ordinary course of business out of this state.

(2)(@) "Fruit or vegetable products" neans:

(i) Products conprised exclusively of fruits, vegetables, or both;
and

(ii) Products conprised of fruits, vegetables, or both, and which
may also contain_ water, sugar, salt, seasonings, preservatives,
bi nders, stabilizers, flavorings, Vyeast, and_ simlar substances.
However, the anpbunt of all ingredients contained in the product, other
than fruits, vegetables, and water, may not exceed the anmpunt of fruits
and vegetabl es contained in the product nmeasured by wei ght or vol une.

(b) "Fruit or vegetable products" includes only products that are
i nt ended for human consunption as food or animal consunption as feed.
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(3) A person claimng the exenption provided in this section nust
file a conplete annual survey with the departnent under RCW 82.32.---
(section 102, chapter . . . (SHB 3066), Laws of 2010).

((3))) (4) This section expires July 1, 2012.

Sec. 605. RCW82.04.260 and 2009 c 479 s 64, 2009 c 461 s 1, and
2009 c 162 s 34 are each reenacted and anmended to read as foll ows:

(1) Upon every person engaging wwthin this state in the business of
manuf act uri ng:

(a) Wheat into flour, barley into pearl barley, soybeans into
soybean oil, canola into canola oil, canola neal, or canola by-
products, or sunflower seeds into sunflower oil; as to such persons the
anount of tax with respect to such business ((shalk—be)) is equal to
the value of the flour, pearl barley, oil, canola neal, or canola by-
product manufactured, nultiplied by the rate of 0.138 percent;

(b) Beginning July 1, 2012, seafood products that remain in a raw,
raw frozen, or raw salted state at the conpletion of the manufacturing
by that person; or selling manufactured seafood products that remain in
a raw, raw frozen, or raw salted state at the conpletion of the
manuf acturing, to purchasers who transport in the ordinary course of
busi ness the goods out of this state; as to such persons the anmount of
tax wth respect to such business ((shall—be)) is equal to the val ue of
the products manufactured or the gross proceeds derived from such
sales, multiplied by the rate of 0.138 percent. Sellers nust keep and
preserve records for the period required by RCW82. 32. 070 establishing
that the goods were transported by the purchaser in the ordinary course
of business out of this state;

(c) Beginning July 1, 2012, dairy products that as of Septenber 20,
2001, are identified in 21 CF. R, chapter 1, parts 131, 133, and 135,
i ncl udi ng by-products fromthe manufacturing of the dairy products such
as whey and casein; or selling the same to purchasers who transport in
the ordinary course of business the goods out of state; as to such
persons the tax inposed ((shatl—be)) is equal to the value of the
products manufactured or the gross proceeds derived from such sales
multiplied by the rate of 0.138 percent. Sellers must keep and
preserve records for the period required by RCW82.32.070 establishing
that the goods were transported by the purchaser in the ordinary course
of business out of this state;
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(d)y(i) Beginning July 1, 2012, fruit((s)) or vegetable((s))
products by canni ng, preserving, freezing, processing, or dehydrating
fresh fruits or vegetables, or selling at wholesale fruit((s)) or
vegetabl e((s)) products manufactured by the seller by canning,
preserving, freezing, processing, or dehydrating fresh fruits or
veget abl es and sold to purchasers who transport in the ordinary course
of business the goods out of this state; as to such persons the anount
of tax with respect to such busi ness ((shal—be)) is equal to the val ue
of the products manufactured or the gross proceeds derived from such
sales multiplied by the rate of 0.138 percent. Sellers nust keep and
preserve records for the period required by RCW82.32.070 establishing
that the goods were transported by the purchaser in the ordinary course
of business out of this state;

(1i) For purposes of this subsection, "fruit or vegetable products”
means:

(A) Products conprised exclusively of fruits, vegetables, or both;

(B) Products_conprised of fruits, vegetables, or both, and which
may also contain_ water, sugar, salt, seasonings, preservatives,
bi nders, stabilizers, flavorings, Vyeast, and_ simlar substances.
However, the anmpbunt of all ingredients contained in the product, other
than fruits, vegetables, and water, may not exceed the ampunt of fruits
and vegetabl es contained in the product nmeasured by wei ght or vol une;

(iii) "Fruit_and vegetable products" includes only products_that
are intended for human consunption as food or aninmal consunption as
f eed;

(e) Until July 1, 2009, al cohol fuel, biodiesel fuel, or biodiesel
feedstock, as those terns are defined in RCW 82.29A. 135; as to such
persons the ampbunt of tax with respect to the business ((shakH—be)) is
equal to the value of alcohol fuel, biodiesel fuel, or biodiesel
f eedst ock manufactured, nmultiplied by the rate of 0.138 percent; and

(f) Alcohol fuel or wood biomass fuel, as those terns are defined
in RCW82. 29A. 135; as to such persons the amount of tax with respect to
t he busi ness ((shal—be)) is equal to the value of al cohol fuel or wood
bi omass fuel manufactured, nultiplied by the rate of 0.138 percent.

(2) Upon every person engaging wwthin this state in the business of
splitting or processing dried peas; as to such persons the anount of
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tax with respect to such business ((shall—be)) is equal to the val ue of
the peas split or processed, nultiplied by the rate of 0.138 percent.

(3) Upon every nonprofit corporation and nonprofit association
engaging within this state in research and devel opnent, as to such
corporations and associ ations, the amunt of tax with respect to such
activities ((shal—be)) is equal to the gross incone derived from such
activities multiplied by the rate of 0.484 percent.

(4) (( : i hi . he busi
of_sl I gt i " .  chabl I

" L I hol | | I T I
persons—the—tactrposed—shatlH—be—eqgual—tothegross—proceeds—dertved
fromsuch sales nultiplied by the rate of- 0. 138 percent.

£5))) Upon every person engaging within this state in the business
of acting as a travel agent or tour operator; as to such persons the
anount of the tax with respect to such activities ((shat—be)) is equal
to the gross incone derived fromsuch activities nultiplied by the rate
of 0.275 percent.

((66))) (5) Upon every person engaging within this state in
business as an international steanship agent, international custons
house broker, international freight forwarder, vessel and/or cargo
charter broker in foreign comrerce, and/or international air cargo
agent; as to such persons the anmpbunt of the tax with respect to only
international activities ((shal—be)) is equal to the gross inconme
derived fromsuch activities multiplied by the rate of 0.275 percent.

((6H)) (B6) Upon every person engaging within this state in the
busi ness of stevedoring and associated activities pertinent to the
nmovenent of goods and comodities in waterborne interstate or foreign
comrerce; as to such persons the anmpbunt of tax with respect to such
busi ness ((shall—be)) is equal to the gross proceeds derived from such
activities multiplied by the rate of 0.275 percent. Persons subject to
taxation under this subsection ((shatl—be)) are exenpt from paynent of
t axes i nposed by chapter 82.16 RCW for that portion of their business
subj ect to taxation under this subsection. Stevedoring and associ ated
activities pertinent to the conduct of goods and commodities in
wat erborne interstate or foreign conmmerce are defined as all activities
of a labor, service or transportation nature whereby cargo may be
| oaded or unloaded to or fromvessels or barges, passing over, onto or
under a wharf, pier, or simlar structure; cargo my be noved to a
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war ehouse or simlar holding or storage yard or area to await further
nmovenent in inport or export or may nove to a consolidation freight
station and be stuffed, unstuffed, containerized, separated or
ot herwi se segregated or aggregated for delivery or |oaded on any nobde
of transportation for delivery to its consignee. Specific activities
included in this definition are: Whar fage, handling, | oading,
unl oadi ng, noving of cargo to a convenient place of delivery to the
consi gnee or a convenient place for further novenent to export node;
docunentation services in connection with the receipt, delivery,
checki ng, care, custody and control of cargo required in the transfer
of cargo; inported autonobile handling prior to delivery to consignee;
term nal stevedoring and incidental vessel services, including but not
l[imted to plugging and unpl uggi ng refrigerator service to containers,
trailers, and other refrigerated cargo receptacles, and securing ship
hat ch covers.

((68Y)) (7)(a) Upon every person engaging within this state in the
busi ness of disposing of |owlevel waste, as defined i n RCW43. 145. 010;
as to such persons the amount of the tax with respect to such business
((shal—be)) is equal to the gross inconme of the business, excluding
any fees inposed under chapter 43.200 RCW nultiplied by the rate of
3.3 percent.

(b) If the gross incone of the taxpayer 1is attributable to
activities both within and wthout this state, the gross incone
attributable to this state ((shatt)) nust be determ ned in accordance
wi th the nethods of apportionnment required under RCW82. 04. 460.

((69Y)) (8) Upon every person engaging within this state as an
i nsurance producer or title insurance agent |icensed under chapter
48. 17 RCWor a surplus line broker licensed under chapter 48.15 RCW as
to such persons, the anpunt of the tax with respect to such licensed
activities ((shalk—be)) is equal to the gross incone of such business
mul tiplied by the rate of 0.484 percent.

((291)) (9) Upon every person engaging within this state in
business as a hospital, as defined in chapter 70.41 RCW that is
operated as a nonprofit corporation or by the state or any of its
political subdivisions, as to such persons, the anmount of tax wth
respect to such activities ((shalH—be)) is equal to the gross i ncone of
the business nultiplied by the rate of 0.75 percent through June 30,
1995, and 1.5 percent thereafter.
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((+H)) (10)(a) Beginning GCctober 1, 2005, wupon every person
engaging within this state in the business of manufacturing conmerci al
ai rpl anes, or conponents of such airplanes, or nmaking sales, at retail
or whol esal e, of comrercial airplanes or conponents of such airpl anes,
manuf actured by the seller, as to such persons the anmount of tax with
respect to such business ((shatklh)), in the case of manufacturers,
((be)) is equal to the value of the product nmanufactured and the gross
proceeds of sales of the product nmanufactured, or in the case of
processors for hire, ((be)) is equal to the gross inconme of the
busi ness, multiplied by the rate of:

(1) 0.4235 percent from Cctober 1, 2005, through ((thetater—of))
June 30, 2007; and

(1i) 0.2904 percent beginning July 1, 2007.

(b) Beginning July 1, 2008, upon every person who is not eligible
to report under the provisions of (a) of this subsection ((&1)) (10)
and is engaging within this state in the business of manufacturing
tooling specifically designed for use in manufacturing commercial
ai rpl anes or conponents of such airplanes, or neking sales, at retail
or whol esal e, of such tooling manufactured by the seller, as to such
persons the anmobunt of tax with respect to such business ((shalh)), in
the case of manufacturers, ((be)) is equal to the value of the product
manuf actured and the gross proceeds of sales of the product
manuf actured, or in the case of processors for hire, ((be)) is equal to
the gross incone of the business, nultiplied by the rate of 0.2904
percent .

(c) For the purposes of this subsection ((3-)) (10), "conmerci al
ai rpl ane" and "conponent" have the sanme neanings as provided in RCW
82. 32. 550.

(d) In addition to all other requirenments under this title, a
person eligible for the tax rate under this subsection ((8)) (10)
must report as required under RCW82. 32. 545.

(e) This subsection ((£3-)) (10) does not apply on and after July
1, 2024.

(&) (11)(a) Until July 1, 2024, upon every person engagi ng
wWithin this state in the business of extracting tinber or extracting
for hire tinber; as to such persons the anmobunt of tax with respect to
the business ((shatk)), in the case of extractors, ((be)) is equal to
t he val ue of products, including by-products, extracted, or in the case
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of extractors for hire, ((be)) is equal to the gross inconme of the
busi ness, nmultiplied by the rate of 0.4235 percent fromJuly 1, 2006,
t hrough June 30, 2007, and 0.2904 percent from July 1, 2007, through
June 30, 2024.

(b) Until July 1, 2024, upon every person engaging within this
state in the business of manufacturing or processing for hire: (i)
Tinber into tinber products or wood products; or (ii) tinber products
into other tinber products or wood products; as to such persons the
anmopunt of the tax with respect to the business ((shalh)), in the case
of manufacturers, ((be)) is equal to the value of products, including
by-products, manufactured, or in the case of processors for hire,
((be)) is equal to the gross incone of the business, nultiplied by the
rate of 0.4235 percent fromJuly 1, 2006, through June 30, 2007, and
0.2904 percent fromJuly 1, 2007, through June 30, 2024.

(c) Until July 1, 2024, upon every person engaging within this
state in the business of selling at wholesale: (i) Tinber extracted by
that person; (ii) tinber products manufactured by that person from
ti mber or other tinmber products; or (iii) wood products nmanufactured by
that person from tinber or tinber products; as to such persons the
anmount of the tax with respect to the business ((shal—be)) is equal to
the gross proceeds of sales of the tinber, tinber products, or wood
products nultiplied by the rate of 0.4235 percent fromJuly 1, 2006,
t hrough June 30, 2007, and 0.2904 percent from July 1, 2007, through
June 30, 2024.

(d) Until July 1, 2024, upon every person engaging within this
state in the business of selling standing tinber; as to such persons
the amount of the tax with respect to the business ((shalH—be)) is
equal to the gross incone of the business multiplied by the rate of
0. 2904 percent. For purposes of this subsection ((£2)) (11)(d),
"selling standing tinber"” neans the sale of tinber apart fromthe | and,
where the buyer is required to sever the tinber within thirty nonths
fromthe date of the original contract, regardless of the nethod of
paynment for the tinber and whether title to the tinber transfers
before, upon, or after severance.

(e) For purposes of this subsection, the followng definitions
appl y:

(1) "Bioconposite surface products” neans surface material products
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contai ning, by weight or volune, nore than fifty percent recycl ed paper
and that al so use nonpetrol eum based phenolic resin as a bondi ng agent.

(ii1) "Paper and paper products” nmeans products nade of interwoven
cellulosic fibers held together largely by hydrogen bonding. "Paper
and paper products” includes newsprint; office, printing, fine, and
pressure-sensitive papers; paper napkins, towels, and toilet tissue;
kraft bag, construction, and other kraft industrial papers; paperboard,
liquid packaging containers, containerboard, corrugated, and solid-

fiber containers including linerboard and corrugated nedium and
related types of cellulosic products containing primarily, by weight or
volume, cellulosic materials. "Paper and paper products” does not

i ncl ude books, newspapers, nmgazi nes, periodicals, and other printed
publications, advertising materials, calendars, and simlar types of
printed material s.

(ii1) "Recycl ed paper" neans paper and paper products having fifty
percent or nore of their fiber content that comes from postconsuner
wast e. For purposes of this subsection ((£2)) ((11)(e)(iii),
"postconsunmer waste" neans a finished material that would normally be
di sposed of as solid waste, having conpleted its life cycle as a
consuner item

(iv) "Tinber" neans forest trees, standing or down, on privately or
publicly owmed land. "Tinber" does not include Christmas trees that
are cultivated by agricultural nmethods or short-rotation hardwoods as
defined in RCW84. 33. 035.

(v) "Tinber products” neans:

(A) Logs, wood chips, sawdust, wood waste, and simlar products
obtai ned wholly fromthe processing of tinber, short-rotation hardwoods
as defined i n RCW 84. 33. 035, or both;

(B) Pulp, including market pulp and pulp derived from recovered
paper or paper products; and

(© Recycled paper, but only when used in the nanufacture of
bi oconposite surface products.

(vi) "Wbod products” neans paper and paper products; dinensiona
| unber; engi neered wood products such as particleboard, oriented strand
board, nedium density fiberboard, and plywod; wod doors; wood
w ndows; and bi oconposite surface products.

((+3))) (12) Upon every person engaging within this state in
i nspecting, testing, |abeling, and storing canned salnon owned by
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anot her person, as to such persons, the anount of tax with respect to
such activities ((shall—be)) is equal to the gross incone derived from
such activities nultiplied by the rate of 0.484 percent.

((24)y)) (13) Upon every person engaging within this state in the
busi ness of printing a newspaper, publishing a newspaper, or both, the
anount of tax on such business is equal to the gross inconme of the
busi ness multiplied by the rate of 0.2904 percent.

Sec. 606. RCW82.04.260 and 2010 ¢ . . . (SHB 3066) s 107 are each
anended to read as fol |l ows:

(1) Upon every person engaging wwthin this state in the business of
manuf act uri ng:

(a) Wheat into flour, barley into pearl barley, soybeans into
soybean oil, canola into canola oil, canola neal, or canola by-
products, or sunflower seeds into sunflower oil; as to such persons the
anount of tax with respect to such business is equal to the value of
the flour, pearl barley, oil, canola neal, or canola by-product
manuf actured, nmultiplied by the rate of 0.138 percent;

(b) Beginning July 1, 2012, seafood products that remainin a raw,
raw frozen, or raw salted state at the conpletion of the manufacturing
by that person; or selling manufactured seafood products that remain in
a raw, raw frozen, or raw salted state at the conpletion of the
manuf acturing, to purchasers who transport in the ordinary course of
busi ness the goods out of this state; as to such persons the anmount of
tax with respect to such business is equal to the value of the products
manuf act ured or the gross proceeds derived fromsuch sales, multiplied
by the rate of 0.138 percent. Sellers nust keep and preserve records
for the period required by RCW 82.32.070 establishing that the goods
were transported by the purchaser in the ordinary course of business
out of this state;

(c) Beginning July 1, 2012, dairy products that as of Septenber 20,
2001, are identified in 21 CF.R, chapter 1, parts 131, 133, and 135,
i ncl udi ng by-products fromthe manufacturing of the dairy products such
as whey and casein; or selling the same to purchasers who transport in
the ordinary course of business the goods out of state; as to such
persons the tax inposed is equal to the value of the products
manuf actured or the gross proceeds derived from such sales nmultiplied
by the rate of 0.138 percent. Sellers nust keep and preserve records
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for the period required by RCW 82.32.070 establishing that the goods
were transported by the purchaser in the ordinary course of business
out of this state;

(d)y(i) Beginning July 1, 2012, fruit((s)) or vegetable((s))
products by canning, preserving, freezing, processing, or dehydrating
fresh fruits or vegetables, or selling at wholesale fruit((s)) or
vegetabl e((s)) products manufactured by the seller by canning,
preserving, freezing, processing, or dehydrating fresh fruits or
veget abl es and sold to purchasers who transport in the ordinary course
of business the goods out of this state; as to such persons the anount
of tax with respect to such business is equal to the value of the
products manufactured or the gross proceeds derived from such sales
multiplied by the rate of 0.138 percent. Sellers must keep and
preserve records for the period required by RCW82.32.070 establishing
that the goods were transported by the purchaser in the ordinary course
of business out of this state;

(1i) For purposes of this subsection, "fruit or vegetable products”
means:

(A) Products conprised exclusively of fruits, vegetables, or both;

(B) Products comprised of fruits, vegetables, or both, and which
may also contain_ water, sugar, salt, seasonings, preservatives,

bi nders, stabilizers, flavorings, Vyeast, and_ simlar substances.
However, the anpbunt of all ingredients contained in the product, other
than fruits, vegetables, and water, may not exceed the anount of fruits
and vegetabl es contained in the product nmeasured by wei ght or vol une;

(iii) "Fruit and vegetable products” includes only products_that
are intended for human consunption as food or aninmal consunption as
f eed;

(e) Until July 1, 2009, al cohol fuel, biodiesel fuel, or biodiesel
feedstock, as those terns are defined in RCW 82.29A. 135; as to such
persons the anmount of tax with respect to the business is equal to the
value of alcohol fuel, biodiesel fuel, or biodiesel feedstock
manuf actured, multiplied by the rate of 0.138 percent; and

(f) Wod biomass fuel as defined in RCW 82.29A 135; as to such
persons the anmount of tax with respect to the business is equal to the
val ue of wood biomass fuel manufactured, nultiplied by the rate of
0. 138 percent.
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(2) Upon every person engaging wwthin this state in the business of
splitting or processing dried peas; as to such persons the anount of
tax with respect to such business is equal to the value of the peas
split or processed, nultiplied by the rate of 0.138 percent.

(3) Upon every nonprofit corporation and nonprofit association
engaging within this state in research and devel opnent, as to such
corporations and associ ations, the amunt of tax with respect to such
activities is equal to the gross inconme derived from such activities
mul tiplied by the rate of 0.484 percent.

(4) (( : i hi . he busi
of_sl I gt i " .  chabl I

" L I hol | | I T I
persons—the—tax—tHposed—+s—egual—to—the—gross—proceeds—dertved—from
such sales multiplied by the rate of 0.138 percent.

£5))) Upon every person engaging within this state in the business
of acting as a travel agent or tour operator; as to such persons the
anount of the tax with respect to such activities is equal to the gross
income derived from such activities multiplied by the rate of 0.275
percent .

((68y)) (5) Upon every person engaging within this state in
business as an international steanship agent, international custons
house broker, international freight forwarder, vessel and/or cargo
charter broker in foreign comrerce, and/or international air cargo
agent; as to such persons the anmpbunt of the tax with respect to only
international activities is equal to the gross incone derived from such
activities nultiplied by the rate of 0.275 percent.

((H)) (6) Upon every person engaging within this state in the
busi ness of stevedoring and associated activities pertinent to the
nmovenent of goods and comodities in waterborne interstate or foreign
comrerce; as to such persons the anmpbunt of tax with respect to such
business is equal to the gross proceeds derived from such activities
multiplied by the rate of 0.275 percent. Persons subject to taxation
under this subsection are exenpt from paynent of taxes inposed by
chapter 82.16 RCW for that portion of their business subject to
taxation under this subsection. Stevedoring and associ ated activities
pertinent to the conduct of goods and comodities in waterborne
interstate or foreign commerce are defined as all activities of a
| abor, service or transportation nature whereby cargo nay be | oaded or
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unl oaded to or from vessels or barges, passing over, onto or under a
wharf, pier, or simlar structure; cargo may be noved to a warehouse or
simlar holding or storage yard or area to await further novenent in
i mport or export or may nove to a consolidation freight station and be
stuffed, unstuffed, containerized, separated or otherw se segregated or
aggregated for delivery or |oaded on any node of transportation for
delivery to its consignee. Specific activities included in this
definition are: Whar f age, handling, |oading, unloading, noving of
cargo to a convenient place of delivery to the consignee or a
convenient place for further novenent to export node; docunentation
services in connection with the receipt, delivery, checking, care,
custody and control of cargo required in the transfer of cargo;
i nported autonobile handling prior to delivery to consignee; term nal
stevedoring and incidental vessel services, including but not limted
to plugging and wunplugging refrigerator service to containers,
trailers, and other refrigerated cargo receptacles, and securing ship
hat ch covers.

((68Y)) (7)(a) Upon every person engaging within this state in the
busi ness of disposing of |owlevel waste, as defined in RCW 43. 145. 010;
as to such persons the amount of the tax with respect to such business
is equal to the gross inconme of the business, excluding any fees
i nposed under chapter 43.200 RCW nmultiplied by the rate of 3.3
percent .

(b) If the gross incone of the taxpayer is attributable to
activities both within and wthout this state, the gross incone
attributable to this state nust be determned in accordance with the
met hods of apportionnment required under RCW82. 04. 460.

((9Y)) (8) Upon every person engaging within this state as an
i nsurance producer or title insurance agent |icensed under chapter
48. 17 RCWor a surplus line broker licensed under chapter 48.15 RCW as
to such persons, the anpunt of the tax with respect to such licensed
activities is equal to the gross inconme of such business multiplied by
the rate of 0.484 percent.

((291)) (9) Upon every person engaging within this state in
business as a hospital, as defined in chapter 70.41 RCW that is
operated as a nonprofit corporation or by the state or any of its
political subdivisions, as to such persons, the anmount of tax wth
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respect to such activities is equal to the gross incone of the business
multiplied by the rate of 0.75 percent through June 30, 1995, and 1.5
percent thereafter.

((+H)) (10)(a) Beginning GCctober 1, 2005, upon every person
engaging within this state in the business of manufacturing conmerci al
ai rpl anes, or conponents of such airplanes, or nmaking sales, at retail
or whol esal e, of comrercial airplanes or conponents of such airplanes,
manuf actured by the seller, as to such persons the anmount of tax with
respect to such business is, in the case of manufacturers, equal to the
val ue of the product manufactured and the gross proceeds of sales of
t he product nmanufactured, or in the case of processors for hire, equal
to the gross incone of the business, nultiplied by the rate of:

(1) 0.4235 percent from Cctober 1, 2005, through June 30, 2007; and

(1i1) 0.2904 percent beginning July 1, 2007.

(b) Beginning July 1, 2008, upon every person who is not eligible
to report under the provisions of (a) of this subsection (11) and is
engaging within this state in the business of manufacturing tooling
specifically designed for use in manufacturing commercial airplanes or
conponents of such airplanes, or nmaking sales, at retail or whol esal e,
of such tooling manufactured by the seller, as to such persons the
anount of tax wth respect to such business is, in the case of
manuf acturers, equal to the value of the product manufactured and the
gross proceeds of sales of the product manufactured, or in the case of
processors for hire, be equal to the gross incone of the business,
mul tiplied by the rate of 0.2904 percent.

(c) For the purposes of this subsection ((£&1)) (10), "conmerci al
ai rpl ane" and "conponent" have the sanme neanings as provided in RCW
82. 32. 550.

(d) In addition to all other requirenments under this title, a
person reporting under the tax rate provided in this subsection
((xH)) (10) nust file a conplete annual report with the departnent
under RCW 82.32.--- (section 103, chapter . . . (SHB 3066), Laws of
2010).

(e) This subsection ((£2H)) (10) does not apply on and after July
1, 2024.

((+2»)) (11)(a) Until July 1, 2024, upon every person engagi ng
within this state in the business of extracting tinber or extracting
for hire tinber; as to such persons the anmobunt of tax with respect to
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the business is, in the case of extractors, equal to the value of
products, including by-products, extracted, or in the case of
extractors for hire, equal to the gross inconme of the business,
multiplied by the rate of 0.4235 percent from July 1, 2006, through
June 30, 2007, and 0.2904 percent from July 1, 2007, through June 30,
2024.

(b) Until July 1, 2024, upon every person engaging within this
state in the business of manufacturing or processing for hire: (i)
Tinber into tinber products or wood products; or (ii) tinber products
into other tinber products or wood products; as to such persons the
anount of the tax with respect to the business is, in the case of
manuf acturers, equal to the value of products, including by-products,
manuf actured, or in the case of processors for hire, equal to the gross
i ncone of the business, multiplied by the rate of 0.4235 percent from
July 1, 2006, through June 30, 2007, and 0.2904 percent fromJuly 1,
2007, through June 30, 2024.

(c) Until July 1, 2024, upon every person engaging within this
state in the business of selling at wholesale: (i) Tinber extracted by
that person; (ii) tinber products manufactured by that person from
ti mber or other tinmber products; or (iii) wood products nmanufactured by
that person from tinber or tinber products; as to such persons the
anmpunt of the tax with respect to the business is equal to the gross
proceeds of sales of the tinber, tinber products, or wood products
multiplied by the rate of 0.4235 percent from July 1, 2006, through
June 30, 2007, and 0.2904 percent from July 1, 2007, through June 30,
2024.

(d) Until July 1, 2024, upon every person engaging within this
state in the business of selling standing tinber; as to such persons
the amount of the tax with respect to the business is equal to the
gross incone of the business nultiplied by the rate of 0.2904 percent.
For purposes of this subsection ((£+)) (11)(d), "selling standing
ti nber" nmeans the sale of tinber apart fromthe | and, where the buyer
is required to sever the tinmber within thirty nonths fromthe date of
the original contract, regardless of the nethod of paynent for the
ti mber and whether title to the tinber transfers before, upon, or after
sever ance.

(e) For purposes of this subsection, the followng definitions

appl y:
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(1) "Bioconposite surface products” neans surface material products
contai ning, by weight or volune, nore than fifty percent recycl ed paper
and that al so use nonpetrol eum based phenolic resin as a bondi ng agent.

(ii1) "Paper and paper products” nmeans products nade of interwoven
cellulosic fibers held together largely by hydrogen bonding. "Paper
and paper products” includes newsprint; office, printing, fine, and
pressure-sensitive papers; paper napkins, towels, and toilet tissue;
kraft bag, construction, and other kraft industrial papers; paperboard,
liquid packaging containers, containerboard, corrugated, and solid-

fiber containers including linerboard and corrugated nedium and
related types of cellulosic products containing primarily, by weight or
volume, cellulosic materials. "Paper and paper products” does not

i ncl ude books, newspapers, nmgazi nes, periodicals, and other printed
publications, advertising materials, calendars, and simlar types of
printed material s.

(ii1) "Recycl ed paper" neans paper and paper products having fifty
percent or nore of their fiber content that comes from postconsuner
wast e. For purposes of this subsection ((2)) ((11)(e)(iii),
"postconsunmer waste" neans a finished material that would normally be
di sposed of as solid waste, having conpleted its life cycle as a
consuner item

(iv) "Tinber" neans forest trees, standing or down, on privately or
publicly owmed land. "Tinber" does not include Christmas trees that
are cultivated by agricultural nmethods or short-rotation hardwoods as
defined in RCW84. 33. 035.

(v) "Tinber products” neans:

(A) Logs, wood chips, sawdust, wood waste, and simlar products
obtai ned wholly fromthe processing of tinber, short-rotation hardwoods
as defined i n RCW 84. 33. 035, or both;

(B) Pulp, including market pulp and pulp derived from recovered
paper or paper products; and

(© Recycled paper, but only when used in the nanufacture of
bi oconposite surface products.

(vi) "Wbod products" neans paper and paper products; dinensiona
| unber; engi neered wood products such as particleboard, oriented strand
board, nedium density fiberboard, and plywod; wod doors; wood
w ndows; and bi oconposite surface products.
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(f) Except for small harvesters as defined in RCW 84.33.035, a
person reporting under the tax rate provided in this subsection
((+2)) (11) nust file a conplete annual survey with the departnent

under RCW 82.32.--- (section 102, chapter . . . (SHB 3066), Laws of
2010).

((x3y)) (12) Upon every person engaging within this state in
i nspecting, testing, |abeling, and storing canned salnon owned by

anot her person, as to such persons, the ampbunt of tax with respect to
such activities is equal to the gross incone derived from such
activities multiplied by the rate of 0.484 percent.

((24y)) (13)(a) Upon every person engaging within this state in
t he business of printing a newspaper, publishing a newspaper, or both,
the amobunt of tax on such business is equal to the gross incone of the
busi ness multiplied by the rate of 0.2904 percent.

(b) A person reporting under the tax rate provided in this
subsection ((*4)y)) (13) nust file a conplete annual report with the
department under RCW 82.32.--- (section 103, chapter . . . (SHB 3066),
Laws of 2010).

Sec. 607. RCW82.04.250 and 2008 ¢ 81 s 5 are each anended to read
as follows:

(1) Upon every person engaging wwthin this state in the business of
maki ng sales at retail, except persons taxable as retail ers under ot her
provi sions of this chapter, as to such persons, the anmount of tax with
respect to such business ((shalk—be)) is equal to the gross proceeds of
sal es of the business, nultiplied by the rate of 0.471 percent.

(2) Upon every person engaging wwthin this state in the business of
making sales at retail that are exenpt from the tax inposed under
chapter 82.08 RCW by reason of RCW 82.08.0261, 82.08.0262, or
82. 08. 0263, except persons taxable under RCW 82.04. 260( (1)) (10) or
subsection (3) of this section, as to such persons, the anount of tax
wth respect to such business ((shalt—be)) is equal to the gross
proceeds of sales of the business, nmultiplied by the rate of 0.484
percent .

(3) Upon every person classified by the federal aviation
adm nistration as a federal aviation regulation part 145 certificated
repair station and that is engaging within this state in the business
of making sales at retail that are exenpt fromthe tax inposed under
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chapter 82.08 RCW by reason of RCW 82.08.0261, 82.08.0262, or
82.08. 0263, as to such persons, the anmpbunt of tax with respect to such
busi ness ((shal—be)) is equal to the gross proceeds of sales of the
busi ness, nultiplied by the rate of .2904 percent.

Sec. 608. RCW 82.04.250 and 2007 ¢ 54 s 5 are each anended to read
as follows:

(1) Upon every person engaging wwthin this state in the business of
maki ng sales at retail, except persons taxable as retail ers under ot her
provi sions of this chapter, as to such persons, the anount of tax with
respect to such business ((shal—be)) is equal to the gross proceeds of
sal es of the business, nultiplied by the rate of 0.471 percent.

(2) Upon every person engaging wwthin this state in the business of
making sales at retail that are exenpt from the tax inposed under
chapter 82.08 RCW by reason of RCW 82.08.0261, 82.08.0262, or
82. 08. 0263, except persons taxable under RCW82. 04. 260((+H-)) (10), as
to such persons, the anpbunt of tax with respect to such business
((shalk—be)) is equal to the gross proceeds of sales of the business,
mul tiplied by the rate of 0.484 percent.

Sec. 609. RCW82.04.261 and 2007 ¢ 54 s 7 and 2007 c 48 s 4 are
each reenacted and anmended to read as foll ows:

(1) In addition to the taxes inposed under RCW 82.04.260( (2)))
(11), a surcharge is inposed on those persons who are subject to any of
the taxes inposed under RCW 82.04.260((+2))) (11). Except as
otherwi se provided in this section, the surcharge is equal to 0.052
per cent . The surcharge is added to the rates provided in RCW
82.04.260((+)) (11) (a), (b), (c), and (d). The surcharge and this
section expire July 1, 2024.

(2) Al receipts from the surcharge inposed under this section
((shalt)) nust be deposited into the forest and fish support account
created in RCW76. 09. 405.

(3)(a) The surcharge inposed under this section ((shatkh—be)) is
suspended i f:

(1) Receipts from the surcharge total at l|east eight mllion
dollars during any fiscal biennium or

(1i1) The office of financial managenent certifies to the departnent
that the federal governnent has appropriated at least two mllion
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dollars for participation in forest and fish report-related activities
by federally recognized Indian tribes |ocated within the geographi cal
boundaries of the state of Washington for any federal fiscal year.

(b)(i) The suspension of the surcharge wunder (a)(i) of this
subsection (3) ((shall)) takes effect on the first day of the cal endar
month that is at least thirty days after the end of the nonth during
whi ch the departnent determ nes that receipts fromthe surcharge tota
at least eight mllion dollars during the fiscal biennium The
surcharge ((shalkh—be)) 1s inposed again at the beginning of the
follow ng fiscal biennium

(ii) The suspension of +the surcharge wunder (a)(ii) of this
subsection (3) ((shall)) takes effect on the later of the first day of
Cct ober of any federal fiscal year for which the federal governnent
appropriates at least two mllion dollars for participation in forest
and fish report-related activities by federally recognized Indian
tribes located within the geographical boundaries of the state of
Washi ngton, or the first day of a calendar nonth that is at |[east
thirty days follow ng the date that the office of financial managenent
makes a certification to the departnent under subsection (5) of this
section. The surcharge ((shal—be)) is inposed again on the first day
of the follow ng July.

(4)(a) If, by Cctober 1st of any federal fiscal year, the office of
financial managenent certifies to the departnent that the federal
governnment has appropriated funds for participation in forest and fish
report-related activities by federally recogni zed I ndian tribes |ocated
Wi thin the geographical boundaries of the state of WAashington but the
anount of the appropriation is less than two mllion dollars, the
departnment ((shal)) nust adjust the surcharge in accordance with this
subsecti on.

(b) The departnent ((shalt)) nust adjust the surcharge by an anount
that the departnment estimates will cause the anmount of funds deposited
into the forest and fish support account for the state fiscal year that
begi ns July 1st and that includes the beginning of the federal fiscal
year for which the federal appropriation is nade, to be reduced by
twce the amount of the federal appropriation for participation in
forest and fish report-related activities by federally recognized
I ndian tribes |located within the geographical boundaries of the state
of Washi ngt on.
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(c) Any adjustnment in the surcharge ((shalt)) takes effect at the
begi nning of a calendar nonth that is at least thirty days after the
date that the office of financial managenent nakes the certification
under subsection (5) of this section.

(d) The surcharge ((shall—be)) is inposed again at the rate
provided in subsection (1) of this section on the first day of the
followng state fiscal year unless the surcharge is suspended under
subsection (3) of this section or adjusted for that fiscal year under
t his subsecti on.

(e) Adjustnents of the anmount of the surcharge by the departnent
are final and ((shalt)) may not be used to challenge the validity of
t he surcharge i nposed under this section

(f) The departnent ((shatkh)) nust provide tinely notice to affected
t axpayers of the suspension of the surcharge or an adjustnent of the
sur char ge.

(5) The office of financial managenent ((shat)) nust nake the
certification to the departnment as to the status of federa
appropriations for tribal participation in forest and fish report-
related activities.

Sec. 610. RCW 82.04.298 and 2008 ¢ 49 s 1 are each anended to read
as follows:

(1) The anmpbunt of tax wth respect to a qualified grocery
distribution cooperative's sales of groceries or related goods for
resale, excluding itens subject to tax under ((RSA-8204-260(4)))
section 602 of this act, to custoner-owners of the grocery distribution
cooperative is equal to the gross proceeds of sales of the grocery
di stribution cooperative nmultiplied by the rate of one and one-half
percent .

(2) A qualified grocery distribution cooperative is allowed a
deduction from the gross proceeds of sales of groceries or related
goods for resale, excluding itens subject to tax under ((RSW
82 04-260(4))) section 602 of this_ act, to custonmer-owners of the
grocery distribution cooperative that is equal to the portion of the
gross proceeds of sales for resale that represents the actual cost of
the nmerchandise sold by the grocery distribution cooperative to
cust omer - owner s.
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(3) The definitions in this subsection apply throughout this
section unless the context clearly requires otherw se.

(a) "Grocery distribution cooperative" nmeans an entity that sells
groceries and related itens to custoner-owners of the grocery
di stribution cooperative and has custoner-owners, in the aggregate, who
own a majority of the outstanding ownership interests of the grocery
di stribution cooperative or of the entity controlling the grocery
di stribution cooperative. "G ocery distribution cooperative" includes
an entity that controls a grocery distribution cooperative.

(b) "Qualified grocery distribution cooperative" neans:

(1) A grocery distribution cooperative that has been determ ned by
a court of record of the state of Washington to be not engaged in
whol esal i ng or nmaking sales at wholesale, within the nmeaning of RCW
82.04.270 or any simlar provision of a nunicipal ordinance that
i nposes a tax on gross receipts, gross proceeds of sales, or gross
incone, wth respect to purchases nmde by custoner-owners, and
subsequently changes its form of doing business to nake sales at
whol esal e of groceries or related itens to its custoner-owners; or

(ti) A grocery distribution cooperative that has acquired
substantially all of the assets of a grocery distribution cooperative
described in (b)(i) of this subsection.

(c) "Custoner-owner" nmeans a person who has an ownership interest
in a grocery distribution cooperative and purchases groceries and
related itens at wholesale fromthat grocery distribution cooperative.

(d) "Controlling" neans holding fifty percent or nore of the voting
interests of an entity and having at |east equal power to direct or
cause the direction of the managenent and policies of the entity,
whet her through the ownership of voting securities, by contract, or
ot herw se.

Sec. 611. RCW82.04.334 and 2007 ¢ 48 s 3 are each anended to read
as follows:

Thi s chapter does not apply to any sale of standing tinber excluded
fromthe definition of "sale" in RCWB82.45.010(3). The definitions in
RCW 82. 04. 260( ((+2))) (11) apply to this section.

Sec. 612. RCW 82. 04. 440 and 2006 ¢ 300 s 8 and 2006 ¢ 84 s 6 are
each reenacted and anended to read as foll ows:
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(1) Every person engaged in activities that are subject to tax
under two or nore provisions of RCW 82.04.230 through 82.04.298,
i nclusive, ((shal—be)) is taxable under each provision applicable to
those activities.

(2) Persons taxable under RCW82.04.2909(2), 82.04.250, 82.04.270,
82.04.294(2), or 82.04.260 (1)(b), (c¢), ((4+)) or (d), (10), or (11),
or ((££2))) section 602(2) of this act with respect to selling products
in this state, including those persons who are al so taxabl e under RCW
82.04. 261, ((shall—be)) are allowed a credit against those taxes for
any (a) manufacturing taxes paid with respect to the manufacturing of
products so sold in this state, and/or (b) extracting taxes paid with
respect to the extracting of products so sold in this state or
ingredients of products so sold in this state. Extracting taxes taken
as credit under subsection (3) of this section may al so be taken under
this subsection, if otherwi se allowable under this subsection. The
anount of the credit ((shalt)) nay not exceed the tax liability arising
under this chapter with respect to the sale of those products.

(3) Persons taxable as nmanufacturers under RCW 82.04.240 or
82.04.260 (1)(b) or ((£&2))) (11), including those persons who are al so
t axabl e under RCW 82. 04. 261, ((shal—be)) are allowed a credit agai nst
those taxes for any extracting taxes paid with respect to extracting
the ingredients of the products so manufactured in this state. The
anount of the credit ((shalt)) nay not exceed the tax liability arising
under this chapter with respect to the manufacturing of those products.

(4) Persons taxable under RCW82. 04. 230, 82.04. 240, 82.04.2909(1),
82.04.294(1), 82.04.2404, or 82.04.260 (1), (2), ((4)) (10),_ or
(11), or ((2)) section 602(1) of this act, including those persons
who are al so taxabl e under RCW82. 04. 261, with respect to extracting or
manuf acturing products in this state ((shal—be)) are allowed a credit
agai nst those taxes for any (i) gross receipts taxes paid to another
state with respect to the sales of the products so extracted or
manufactured in this state, (ii) manufacturing taxes paid with respect
to the manufacturing of products using ingredients so extracted in this
state, or (iii) manufacturing taxes paid with respect to manufacturing
activities conpleted in another state for products so manufactured in
this state. The anmount of the credit ((shalt)) may not exceed the tax
l[iability arising under this chapter with respect to the extraction or
manuf act uri ng of those products.
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(5) For the purpose of this section:

(a) "Gross receipts tax" neans a tax:

(1) Wich is inposed on or neasured by the gross volune of
business, in ternms of gross receipts or in other terns, and in the
determ nation of which the deductions all owed would not constitute the
tax an i ncone tax or val ue added tax; and

(i) Wich is also not, pursuant to law or custom separately
stated fromthe sales price.

(b) "State" nmeans (i) the state of Washington, (ii) a state of the
United States other than Washington, or any political subdivision of
such other state, (iii) the District of Colunbia, and (iv) any foreign
country or political subdivision thereof.

(c) "Manufacturing tax" neans a gross receipts tax i nposed on the
act or privilege of engaging in business as a manufacturer, and
includes (i) the taxes inposed in RCW 82.04.240, 82.04.2404,
82.04.2909(1), 82.04.260 (1), (2), ((4)) 10, and (11), ((and
12y)) section 602(1) of this act, and 82.04.294(1); (ii) the tax
i nposed under RCW 82.04. 261 on persons who are engaged in business as
a manufacturer; and (iii) simlar gross receipts taxes paid to other
st at es.

(d) "Extracting tax" neans a gross receipts tax inposed on the act
or privilege of engaging in business as an extractor, and includes (i)
the tax inposed on extractors in RCW82.04.230 and 82.04. 260((+2)))
(11); (ii) the tax inposed under RCW 82.04.261 on persons who are
engaged i n business as an extractor; and (iii) simlar gross receipts
taxes paid to other states.

(e) "Business", "manufacturer", "extractor", and other terns used
in this section have the neanings given in RCW 82.04.020 through
82.04.212, notwithstanding the use of those terms in the context of
descri bi ng taxes i nposed by other states.

Sec. 613. RCW82.04.4463 and 2008 ¢ 81 s 8 are each anmended to
read as foll ows:

(1) I'n conmputing the tax inposed under this chapter, a credit is
all oned for property taxes and | easehol d excise taxes paid during the
cal endar year.

(2) The credit is equal to:

Oficial Print - 55 6143-S. E2 AMH ENGR H5824. E



©O© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNMNDNMNDNDDNDNMNDNMNMNNMNNMNMNPEPRPPRPPRPRPRPERPEPRPRPRPREPE
N o oA WNEFE OO 0o NP WDNPE OO oo N O~ wWw DN BEe o

(a)(i)(A) Property taxes paid on buildings, and | and upon which the
buil dings are located, constructed after Decenber 1, 2003, and used
excl usively in manufacturing comrercial airplanes or conponents of such
ai rpl anes; and

(B) Leasehold excise taxes paid wth respect to buildings
constructed after January 1, 2006, the |and upon which the buildings
are located, or both, if the buildings are wused exclusively in
manuf acturi ng comerci al airplanes or conponents of such airpl anes; and

(C) Property taxes or |easehold excise taxes paid on, or wth
respect to, buildings constructed after June 30, 2008, the |and upon
which the buildings are located, or both, and used exclusively for
aer ospace product devel opnent or in providing aerospace services, by
persons not within the scope of (a)(i)(A) and (B) of this subsection
(2) and are: (I') Engaged in manufacturing tooling specifically
designed for wuse in manufacturing comercial airplanes or their
conponents; or (Il) taxable under RCW82. 04. 290(3) or 82.04.250(3); or

(11) Property taxes attributable to an increase in assessed val ue
due to the renovation or expansion, after: (A) Decenber 1, 2003, of a
buil ding used exclusively in manufacturing commercial airplanes or
conponents of such airplanes; and (B) June 30, 2008, of buil dings used
excl usively for aerospace product devel opnent or in providi ng aerospace
services, by persons not within the scope of (a)(ii)(A of this
subsection (2) and are: (I') Engaged in manufacturing tooling
specifically designed for use in manufacturing commercial airplanes or
their conponents; or (lIl) taxable wunder RCW 82.04.290(3) or
82.04. 250(3); and

(b) An anount equal to:

(1)(A) Property taxes paid, by persons taxable under RCW
82.04.260((+H)) (10)(a), on machinery and equi pnent exenpt under RCW
82. 08. 02565 or 82.12. 02565 and acquired after Decenber 1, 2003;

(B) Property taxes paid, by persons taxable under RCW
82.04.260((+H)) (10)(b), on machinery and equi pnent exenpt under RCW
82. 08. 02565 or 82.12. 02565 and acquired after June 30, 2008; or

(O Property taxes paid, by persons taxable under RCW
((8204-0250(3)>—F8204-2506(3r})) 82.04.250(3) or 82.04.290(3), on
conput er hardware, conputer peripherals, and software exenpt under RCW
82.08.975 or 82.12.975 and acquired after June 30, 2008.
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(11) For purposes of determining the anount eligible for credit
under (i)(A) and (B) of this subsection (2)(b), the anount of property
taxes paidis nultiplied by a fraction.

((H)) (A The nunerator of the fraction is the total taxable
anount subject to the tax inposed under RCW 82.04. 260( (1)) (10) (a)
or (b)) on the applicable business activities of manufacturing
commercial airplanes, conmponents of such airplanes, or tooling
specifically designed for use in the manufacturing of comrercial
ai rpl anes or conponents of such airpl anes.

((&4+)) (B) The denom nator of the fraction is the total taxable
anount subj ect to the tax inposed under al | manuf act uri ng
classifications in chapter 82. 04 RCW

((6HH))) (CQ For purposes of both the nunerator and denom nat or of
the fraction, the total taxable anpbunt refers to the total taxable
anount required to be reported on the person's returns for the cal endar
year before the cal endar year in which the credit under this sectionis
ear ned. The departnment may provide for an alternative nethod for
calculating the nunmerator in cases where the tax rate provided in RCW
82.04.260( (1)) (10) for manufacturing was not in effect during the
full cal endar year before the cal endar year in which the credit under
this section is earned.

(()) (D) No credit is available under (b)(i)(A) or (B) of this
subsection (2) if either the nunerator or the denomnator of the
fraction is zero. |If the fraction is greater than or equal to nine-
tenths, then the fraction is rounded to one.

((&)) (BE) As wused in (((HHH)) (b)(ii)(C of this subsection
(2) (D +HHS)), "returns" neans the tax returns for which the tax
i nposed under this chapter is reported to the departnent.

(3) The definitions in this subsection apply throughout this
section, unless the context clearly indicates otherw se.

(a) "Aerospace product developnent” has the sane neaning as
provi ded in RCW82. 04. 4461.

(b) "Aerospace services" has the sanme neaning given in RCW
82. 08. 975.

(c) "Commercial airplane"” and "conponent"” have the sane neani ngs as
provi ded in RCW82. 32. 550.

(4) Acredit earned during one cal endar year nmay be carried over to
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be credited agai nst taxes incurred in a subsequent cal endar year, but
may not be carried over a second year. No refunds may be granted for
credits under this section.

(5 In addition to all other requirenments under this title, a
person taking the credit under this section nust report as required
under RCW82. 32. 545.

(6) This section expires July 1, 2024.

Sec. 614. RCWB82.04.4463 and 2010 ¢ . . . (SHB 3066) s 116 are
each anmended to read as foll ows:

(1) I'n conmputing the tax inposed under this chapter, a credit is
all onwed for property taxes and | easehol d excise taxes paid during the
cal endar year.

(2) The credit is equal to:

(a)(i)(A) Property taxes paid on buildings, and | and upon which the
buil dings are located, constructed after Decenber 1, 2003, and used
excl usively in manufacturing comrercial airplanes or conponents of such
ai rpl anes; and

(B) Leasehold excise taxes paid wth respect to buildings
constructed after January 1, 2006, the |and upon which the buildings
are located, or both, if the buildings are used exclusively in
manuf acturi ng commerci al airplanes or conponents of such airpl anes; and

(C) Property taxes or |easehold excise taxes paid on, or wth
respect to, buildings constructed after June 30, 2008, the |and upon
which the buildings are located, or both, and used exclusively for
aerospace product developnent, manufacturing tooling specifically
designed for wuse in manufacturing comercial airplanes or their
conponents, or in providing aerospace services, by persons not within
the scope of (a)(i)(A) and (B) of this subsection (2) and are taxable
under RCW82.04.290(3), 82.04.260((xH)) (10)(b), or 82.04.250(3); or

(11) Property taxes attributable to an increase in assessed val ue
due to the renovation or expansion, after: (A) Decenber 1, 2003, of a
buil ding used exclusively in manufacturing commercial airplanes or
conponents of such airplanes; and (B) June 30, 2008, of buil dings used
exclusively for aerospace product devel opnent, manufacturing tooling
specifically designed for use in manufacturing commercial airplanes or
their conponents, or in providing aerospace services, by persons not
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within the scope of (a)(ii)(A) of this subsection (2) and are taxable
under RCW82.04.290(3), 82.04.260((+1)) (10)(b), or 82.04.250(3); and

(b) An anount equal to:

(1)(A) Property taxes paid, by persons taxable under RCW
82.04.260((+H)) (10)(a), on machinery and equi pnent exenpt under RCW
82. 08. 02565 or 82.12. 02565 and acquired after Decenber 1, 2003;

(B) Property taxes paid, by persons taxable under RCW
82.04.260((+H)) (10)(b), on machinery and equi pnent exenpt under RCW
82. 08. 02565 or 82.12. 02565 and acquired after June 30, 2008; or

(C Property taxes paid, by persons taxable under RCW82.04. 250(3)
or 82.04.290(3), on conputer hardware, conputer peripherals, and
software exenpt under RCW 82.08.975 or 82.12.975 and acquired after
June 30, 2008.

(11) For purposes of determining the anount eligible for credit
under (i)(A) and (B) of this subsection (2)(b), the anount of property
taxes paidis nultiplied by a fraction.

(A) The nunerator of the fraction is the total taxable anount
subject to the tax inposed under RCW 82. 04. 260( (1)) (10) (a) or (b)
on the applicable business activities of manufacturing comrerci al
ai rpl anes, conponents of such airplanes, or tooling specifically
designed for wuse in the manufacturing of comercial airplanes or
conponents of such airpl anes.

(B) The denominator of the fraction is the total taxable anount
subject to the tax inposed under all manufacturing classifications in
chapter 82.04 RCW

(© For purposes of both the nunerator and denom nator of the
fraction, the total taxable anmpbunt refers to the total taxable anount
required to be reported on the person's returns for the cal endar year
before the calendar year in which the credit under this section is
ear ned. The departnment may provide for an alternative nethod for
calculating the nunerator in cases where the tax rate provided in RCW
82.04.260( (1)) (10) for manufacturing was not in effect during the
full cal endar year before the cal endar year in which the credit under
this section is earned.

(D) No credit is available wunder (b)(i)(A or (B) of this
subsection (2) if either the nunerator or the denomnator of the
fraction is zero. |If the fraction is greater than or equal to nine-
tenths, then the fraction is rounded to one.
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(E) As wused in (b)(ii)(C of this subsection (2)(()+H))),
"returns” nmeans the tax returns for which the tax inposed under this
chapter is reported to the departnent.

(3) The definitions in this subsection apply throughout this
section, unless the context clearly indicates ot herw se.

(a) "Aerospace product developnent” has the sane neaning as
provi ded in RCW82. 04. 4461.

(b) "Aerospace services" has the sanme neaning given in RCW
82. 08. 975.

(c) "Conmmercial airplane"” and "conponent"” have the sane neani ngs as
provi ded in RCW82. 32. 550.

(4) Acredit earned during one cal endar year nmay be carried over to
be credited against taxes incurred in a subsequent cal endar year, but
may not be carried over a second year. No refunds may be granted for
credits under this section.

(5 In addition to all other requirenments under this title, a
person claimng the credit under this section nust file a conplete
annual report wth the departnent under RCW 82.32.--- (section 103
chapter . . . (SHB 3066), Laws of 2010).

(6) This section expires July 1, 2024.

Sec. 615. RCW82.08.806 and 2009 c 461 s 5 are each anmended to
read as foll ows:

(1) The tax levied by RCW82.08. 020 does not apply to sales, to a
printer or publisher, of conputer equipnment, including repair parts and
repl acenent parts for such equi pnment, when the conputer equipnment is
used primarily in the printing or publishing of any printed material,
or to sales of or charges made for |abor and services rendered in
respect to installing, repairing, cleaning, altering, or inproving the
conput er equipnent. This exenption applies only to conputer equi pnent
not ot herw se exenpt under RCW82. 08. 02565.

(2) A person taking the exenption under this section nust keep
records necessary for the departnent to verify eligibility under this
section. This exenption is avail able only when the purchaser provides
the seller with an exenption certificate in a form and manner
prescri bed by the departnent. The seller ((shall)) nust retain a copy
of the certificate for the seller's files.
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(3) The definitions in this subsection (3) apply throughout this
section, unless the context clearly requires otherw se.

(a) "Conputer" has the sane neaning as in RCW82. 04. 215.

(b) "Conputer equipnent” neans a conputer and the associated
physi cal conponents that constitute a conputer system including
nmoni tors, keyboards, printers, nodens, scanners, pointing devices, and
ot her conputer peripheral equipnent, cables, servers, and routers.
"Conputer equipnent” also includes digital caneras and conputer
sof t war e.

(c) "Conputer software" has the sane neaning as in RCW 82. 04. 215.

(d) "Primarily" means greater than fifty percent as neasured by
tinme.

(e) "Printer or publisher” nmeans a person, as defined in RCW
82.04.030, who is subject to tax under RCW 82.04.260((4)»)) (13) or
82.04.280(1).

(4) "Conputer equipnent” does not include conputer equi pnent that
is used primarily for adm nistrative purposes including but not limted
to payroll processing, accounting, custoner service, telemarketing, and
col l ection. If conmputer equipnent s wused sinultaneously for
adm ni strative and nonadm ni strative purposes, the adm nistrative use
((shalt)) nust be di sregarded during the period of sinmultaneous use for
purposes of determning whether the conputer equipnent 1is used
primarily for adm ni strative purposes.

Sec. 616. RCW82.32.550 and 2008 ¢ 81 s 12 are each anended to
read as follows:

(1)(({a) Chapter 1, Laws of- 2003 2nd sp. sess. takes effect on the
Hrst—day—of—the—morth—n—wh-ch—the—governor—and—a—nanubacturer—olb
converetal —akrplanes — stgn —a — renprandumn— o — agreepent —regarding —an
al-ratvetnal —dectston—to—stte—a—stgni-H-ecant—conmerctal —a-rplane
H-rak— asseﬁb#y #aeFFFHy H— V%sh+ngpen state—TFhe—departrent —shab-
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2003 2nd sp. sess. is null and void.
[ rate in RCW 82.04. 260(11)(a)(iit) takes effect July 1,
2007

) —on ; ’ _ final oy of TIN
atphane —has — ot —begun —n —Vashington—state- —the —departrent —shab-
provi-de—nottece—of —such—to—alfected—taxpayers—the—legistature——and
ot hers as deened appropriate by the departnent.

2y —TFhe —debintttons — i —this —subsecti-on —appby — throughouwt —this
section.

2y)) "Commercial airplane” has its ordinary neaning, which is an
airplane certified by the federal aviation admnistration for
transporting persons or property, and any mlitary derivative of such
an airpl ane.

((b)y)) (2) "Conponent"™ neans a part or systemcertified by the
federal aviation admnistration for installation or assenbly into a
commer ci al ai rpl ane.

({ fer—"Final —assermblby—of —a—superefiectent —abrplane—means —the

a— locatton —wth — the — ecapaetty — to — produce — al- — Least — Ehtrby-stx¢
TIN ol .
. . . I : I a
anif ol ool i nal N il . hi
state—

) (3) "Superefficient airplane” neans a twn aisle airplane
that carries between two hundred and three hundred fifty passengers,
with a range of nore than seven thousand two hundred nautical mles, a
cruising speed of approximately mach .85, and that uses fifteen to
twenty percent |less fuel than other simlar airplanes on the nmarket.

Sec. 617. RCW82.45.195 and 2007 ¢ 48 s 7 are each anended to read
as follows:

A sale of standing tinber is exenpt fromtax under this chapter if
the gross incone fromsuch sale is taxable under RCW 82. 04. 260( (£+2)))

(11) (d).
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Sec. 618. RCW 35.102.150 and 2009 c 461 s 4 are each anended to
read as foll ows:

Not wi t hst andi ng RCW 35. 102. 130, a city that inposes a business and
occupation tax nust allocate a person's gross incone from the
activities of printing, and of publishing newspapers, periodicals, or
magazines, to the principal place in this state from which the
t axpayer's business is directed or managed. As used in this section,
the activities of printing, and of publishing newspapers, periodicals,
or magazines are those activities to which the tax rates in RCW

82.04. 260( (£24))) (13) and 82.04.280(1) apply.

Sec. 619. RCW48.14.080 and 2009 c 535 s 1102 are each anended to
read as foll ows:

(1) As to insurers, other than title insurers and taxpayers under
RCW 48. 14. 0201, the taxes inposed by this title ((shalkl—be)) are in
lieu of all other taxes, except as otherw se provided in this section.

(2) Subsection (1) of this section does not apply with respect to:

(a) Taxes on real and tangi bl e personal property;

(b) Excise taxes on the sale, purchase, use, or possession of (i)
real property; (ii) tangible personal property; (iii) extended
warranties; (iv) services, including digital automated services as
defined in RCW82.04.192; and (v) digital goods and digital codes as
those terns are defined in RCW82. 04.192; and

(c) The tax inposed in RCW82.04.260((28))) (9), regarding public
and nonprofit hospitals.

(3) For the purposes of this section, the term "taxes" includes
taxes inposed by the state or any county, city, town, nunicipal
cor poration, guasi - muni ci pal cor poration, or ot her political
subdi vi si on

PART VI |
Suspendi ng the Sal es and Use Tax Exenption for Livestock Nutrient
Equi prrent and Facilities

Sec. 701. RCW82.08.890 and 2009 c 469 s 601 are each anended to
read as foll ows:

(1) The tax levied by RCW 82.08.020 does not apply to sales to
el igible persons of:
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(a) Qualifying livestock nutrient nanagenent equi pnent;

(b) Labor and services rendered in respect to installing,
repairing, cleaning, altering, or inproving qualifying |ivestock
nutrient managenent equi pnent; and

(c)(i) Labor and services rendered in respect to repairing,
cleaning, altering, or inproving of qualifying |ivestock nutrient
managenent facilities, or to tangi bl e personal property that becones an
i ngredi ent or conponent of qualifying livestock nutrient managenent
facilities in the course of repairing, cleaning, altering, or inproving
of such facilities.

(1i) The exenption provided in this subsection (1)(c) does not
apply to the sale of or charge nmade for: (A) Labor and services
rendered in respect to the constructing of new, or replacing previously
existing, qualifying livestock nutrient managenent facilities; or (B)
tangi bl e personal property that becones an ingredient or conponent of
qualifying livestock nutrient managenent facilities during the course
of constructing new, or replacing previously existing, qualifying
i vestock nutrient managenent facilities.

(2) The exenption provided in subsection (1) of this section
applies to sales made after the |livestock nutrient managenment plan is:
(a) Certified under chapter 90.64 RCW (b) approved as part of the
permt issued under chapter 90.48 RCW or (c) approved as required
under subsection (4)(c)(iii) of this section.

(3)(a) The departnent of revenue nust provide an exenption
certificate to an eligible person upon application by that person. The
departnment of agriculture nust provide a |list of eligible persons, as
defined in subsection (4)(c)(i) and (ii) of this section, to the
departnment of revenue. Conservation districts nust nmaintain lists of
el igible persons as defined in subsection (4)(c)(iii) of this section
to allow the departnent of revenue to verify eligibility. The
application nust be in a form and manner prescribed by the departnent
and nust contain information regarding the location of the dairy or
animal feeding operation and other information the departnent may
require.

(b) A person claimng an exenption under this section nust keep
records necessary for the departnent to verify eligibility under this
section. The exenption is available only when the buyer provides the
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seller with an exenption certificate in a formand nmanner prescribed by
the departnent. The seller nust retain a copy of the certificate for
the seller's files.

(4) The definitions in this subsection apply to this section and
RCW 82. 12. 890 unl ess the context clearly requires otherw se:

(a) "Animal feeding operation” neans a lot or facility, other than
an aquatic animal production facility, where the follow ng conditions
are net:

(1) Animals, other than aquatic ani mals, have been, are, or wll be
stabled or confined and fed or maintained for a total of forty-five
days or nore in any twel ve-nonth period; and

(ii) Crops, vegetation, forage growth, or postharvest residues are
not sustained in the normal grow ng season over any portion of the | ot
or facility.

(b) "Conservation district" neans a subdivi sion of state governnent
organi zed under chapter 89. 08 RCW

(c) "Eligible person” neans a person: (i) Licensed to produce m |k
under chapter 15.36 RCWwho has a certified dairy nutrient managenent
pl an, as required by chapter 90.64 RCW (ii) who owns an ani mal feeding
operation and has a permt issued under chapter 90.48 RCW or (iii) who
owns an ani mal feeding operation and has a nutrient managenent plan
approved by a conservation district as neeting natural resource
conservation service field office technical guide standards and who
possesses an exenption certificate under RCW82. 08. 855.

(d) "Handling and treatnment of |I|ivestock manure" neans the
activities of collecting, storing, noving, or transporting |ivestock
manure, separating |livestock manure solids from Iiquids, or applying
livestock manure to the agricultural |ands of an eligi bl e person other
than through the use of pivot or linear type traveling irrigation
systens.

(e) "Permt" neans either a state waste discharge permt or a
national pollutant discharge elimnation systempermt, or both.

(f) "Qualifying livestock nutrient nmanagenent equi pnent” neans the
foll ow ng tangi bl e personal property for exclusive use in the handling
and treatnment of |ivestock manure, including repair and replacenent
parts for such equipnent: (i) Aerators; (ii) agitators; (iii) augers;
(iv) conveyers; (v) gutter cleaners; (vi) hard-hose reel traveler
irrigation systens; (vii) lagoon and pond liners and floating covers;
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(viii) loaders; (ix) manure conposting devices; (X) nmanure spreaders;
(xi) manure tank wagons; (xii) manure vacuum tanks; (xiii) poultry
house cleaners; (xiv) poultry house flane sterilizers; (xv) poultry
house washers; (xvi) poultry litter saver nmachines; (xvii) pipes;
(xviii) punps; (xix) scrapers; (xx) separators; (xxi) slurry injectors
and hoses; and (xxii) wheel barrows, shovels, and pitchforks.

(g) "Qualifying livestock nutrient managenent facilities" nmeans the
follow ng structures and facilities for exclusive use in the handling
and treatnent of I|ivestock manure: (i) Flush systens; (ii) |agoons;
(tit) liquid livestock manure storage structures, such as concrete
tanks or glass-lined steel tanks; and (iv) structures used solely for
the dry storage of manure, including roofed stacking facilities.

(5) The exenption under this section_does not apply to sales nade
fromApril 1, 2010, through June 30, 2013.

Sec. 702. RCW82.12.890 and 2009 c 469 s 602 are each anended to
read as foll ows:

(1) The provisions of this chapter do not apply with respect to the
use by an eligible person of:

(a) Qualifying livestock nutrient nanagenent equi pnent;

(b) Labor and services rendered in respect to installing,
repairing, cleaning, altering, or inproving qualifying |ivestock
nutrient managenent equi pnent; and

(c)(i) Tangible personal property that becones an ingredient or
conponent of qualifying |ivestock nutrient managenent facilities in the
course of repairing, cleaning, altering, or inproving of such
facilities.

(1i1) The exenption provided in this subsection (1)(c) does not
apply to the use of tangible personal property that becones an
i ngredi ent or conponent of qualifying livestock nutrient managenent
facilities during the course of constructing new, or replacing
previously existing, qualifying [livestock nutrient managenent
facilities.

(2)(a) To be eligible, the equipnent and facilities nmust be used
exclusively for activities necessary to maintain a |livestock nutrient
managenent pl an.

(b) The exenption applies to the use of tangi ble personal property
and | abor and services made after the livestock nutrient nmanagenent
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plan is: (i) Certified under chapter 90.64 RCW (ii) approved as part
of the permt issued under chapter 90.48 RCW or (iii) approved as
requi red under RCW82.08.890(4)(c)(iii).

(3) The exenption certificate and recordkeepi ng requirenments of RCW
82.08.890 apply to this section. The definitions in RCW 82.08. 890
apply to this section.

(4) The exenption under this section does not apply to the use of
tangi bl e personal property and services if first use of the property or
services occurs_in_this state from April 1, 2010, through June 30,
2013.

PART VI |1
Endi ng the Preferential Business and Occupati on Tax Treatnment Received
by Directors of Corporations

NEW SECTI ON.  Sec. 801. (1) In adopting the state's business and
occupation tax, the legislature intended to tax virtually all business
activities carried on within the state. See Sinpson Inv. Co. v. Dep't
of Revenue, 141 Wh.2d 139, 149 (2000). The |egislature recognizes that
t he business and occupation tax applies to all activities engaged in
with the object of gain, benefit, or advantage to the taxpayer or to
anot her person or class, directly or indirectly, unless a specific
exenption appli es.

(2) One of the major business and occupation tax exenptions is
provided in RCW 82.04.360 for inconme earned as an enpl oyee or servant
as di stinguished frominconme earned as an i ndependent contractor. The
legislature's intent in providing this exenption was to exenpt enpl oyee
wages from the business and occupation tax but not to exenpt incone
earned as an i ndependent contractor.

(3) The legislature finds that corporate directors are not
enpl oyees or servants of the corporation whose board they serve on and
therefore are not entitled to a business and occupation tax exenption
under RCW 82.04.360. The legislature further finds that there are no
busi ness and occupation tax exenptions for conpensation received for
serving as a nenber of a corporation's board of directors.

(4) The legislature also finds that there is a wdespread
m sunder st andi ng anong corporate directors that the business and
occupation tax does not apply to the conpensation they receive for
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serving as a director of a corporation. It is the legislature's
expectation that the departnent of revenue wll take appropriate
measures to ensure that corporate directors understand and conply with
their business and occupation tax obligations with respect to their
di rector conpensati on. However, because of t he wi despr ead
m sunder st andi ng by corporate directors of their liability for business
and occupation tax on director conpensation, the |egislature finds that
it is appropriate in this unique situation to provide limted relief
agai nst the retroactive assessnment of business and occupation taxes on
corporate director conpensation

(5) The legislature also reaffirns its intent that all incone of
all independent contractors is subject to business and occupation tax
unl ess specifically exenpt under the Constitution or laws of this state
or the United States.

Sec. 802. RCW82.04.360 and 1991 ¢ 324 s 19 and 1991 c 275 s 2 are
each reenacted and anmended to read as foll ows:

(1) This chapter ((shall)) does not apply to any person in respect
to his or her enploynent in the capacity of an enpl oyee or servant as
di stingui shed fromthat of an i ndependent contractor. For the purposes
of this section, the definition of enployee ((shatt)) includes those
persons that are defined in section 3121(d)(3)(B) of the federal
internal revenue code of 1986, as anended through January 1, 1991.

(2) ((A—beoth—renter——as—defined —by—ROAW—-18-16-020—is—an
Hidependent—contractor—ftor—purposes—ol—thts—ehapter—)) Until April 1,
2010, this chapter does not apply to anmounts received by an individual
from a corporation_as conpensation for serving as_a nenber of that
corporation's board of directors. Beginning April 1, 2010, such
anpbunts are taxable under RCW82.04.290(2).

Sec. 803. RCWS82.04.360 and 2010 ¢ . . . (E2SHB 1597) s 207 are
each anmended to read as foll ows:

(1) This chapter does not apply to any person in respect to his or
her enploynent in the <capacity of an enployee or servant as
di stingui shed fromthat of an i ndependent contractor. For the purposes
of this section, the definition of enployee ((shatt)) includes those
persons that are defined in section 3121(d)(3)(B) of the federal
internal revenue code of 1986, as anended through January 1, 1991.
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(2) Until April 1, 2010, this chapter does not apply to anounts
received_ by an_individual from a_corporation_as_conpensation_for
serving_as__a_nenber of that corporation's_board_ of directors.
Beginning April 1, 2010, such_anmpunts are_ taxable under RCW
82. 04.290(2).

(3) A booth renter is an independent contractor for purposes of
this chapter. For purposes of this ((sub))section, "booth renter”
means any person who:

(a) Perfornms cosnetology, barbering, esthetics, or rmanicuring
services for which a license is required under chapter 18. 16 RCW and

(b) Pays a fee for the use of salon or shop facilities and receives
no conpensation or other consideration from the owner of the salon or
shop for the services perforned.

PART | X
Ai rpl ane Exci se Tax

Sec. 901. RCW 82.48.030 and 1983 2nd ex.s. ¢ 3 s 22 are each
anmended to read as foll ows:

(1) The anount of the tax inposed by this chapter for each cal endar
year ((shall—be)) is as follows:

(a) Except as otherwi se provided in this subsection, aircraft with
a date of manufacture on or before Decenber 31, 1970:

Type of aircraft ((Registration
fee)) Tax
Single enginefixedwing $ ((59)
100
Small multi-enginefixedwing ((85)) 130
Large multi-enginefixedwing ((80)) 160
Turboprop multi-enginefixedwing ((200))
6,750
((Furbejetrutti-enginefixedwing 125))
Helicopter ((#5)) 150
Sailplane ((26))40
Lighter thanair ((20)) 40
Home built ((20)) 40
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(b) Except as otherwi se provided in this subsection, aircraft with
a date of manufacture after Decenber 31, 1970:

Type of aircraft Tax
Single enginefixedwing $ 338
Small multi-enginefixedwing 439
Large multi-enginefixedwing 540
Turboprop multi-enginefixedwing 6,750
Helicopter 338
Sailplane 135
Lighter thanair 135
Home built 135

(c) Turbojet nulti-enqgine fixed wing aircraft:

Maximum Certificated Takeoff Tax
Weight

Up t019,999 pounds $ 13,500
20,000 t0 24,999 pounds 18,000
25,000 to 44,999 pounds 22,500
45,000 t0 84,999 pounds 33,750
85,000 and over 45,000

(2) The ampunt of tax inposed under subsection (1) of this section
for each calendar year ((shalh)) nust be divided into twelve parts
corresponding to the nonths of the cal endar year and the excise tax
upon an aircraft registered for the first time inthis state after the
| ast day of any nonth ((shat)) nay only be levied for the remaining
mont hs of the cal endar year including the nonth in which the aircraft
is being registered((+—PROADED—Fhat)). However, the m ni nrum anount
payabl e ((shal—be)) is three doll ars.

(3) An aircraft ((shall—be)) is deened registered for the first
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time in this state when such aircraft was not previously registered by
this state for the year immediately preceding the year in which
application for registration is nade.

(4) For the purposes of this section, "maximumcertificated takeoff
wei ght" neans the nmaxi num t akeof f wei ght aut hori zed by the terns of the
aircraft airworthiness certificate.

Sec. 902. RCW82.48.080 and 1995 ¢ 170 s 2 are each anended to
read as follows:

The secretary ((shal)) nust regularly pay to the state treasurer
the excise taxes collected under this chapter, ((whieh—shall—be
eredited—by—the—state—treasurer—as—tobHows—Nnety—percent—to—the
general —und —and —ten—percent —to —the —aeronauties —aceount —+n—the
transportation—ftundfor—admnstrative—expenses)) for deposit into the

general fund.

PART X
Tax Debts

Sec. 1001. RCW 82. 32. 145 and 1995 ¢ 318 s 2 are each anended to
read as foll ows:

(1) ((4p

Lo—be—patd-—reans—that—theFathure—was—theresubt—ol—an—intentional—
COnseous—and—voluntary——course—ol—action—
—The—olH-cer—nenber—or—manager—or—other—person—shalH—be-tiable

eny—for—taxes—colHeected—whiech)) Wienever the departnent has issued a
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warrant under RCW 82.32.210 for the collection of unpaid retail sales
tax funds collected and held in_trust under RCW 82.08.050 from a
limted liability business entity and that business entity has_ been
term nated, dissolved, or abandoned, or is insolvent, the_ departnent
may pursue collection of the entity's unpaid sales taxes, including
penalties and_interest on_those taxes, against_any or_all _ of the
responsible individuals. For purposes of this subsection, "insolvent"
neans the condition that results when the sum of the entity's debts
exceeds the fair narket value of its assets. The departnment may
presune that an entity is insolvent if the entity refuses to disclose
to the departnent the nature of its assets and liabilities.

(2) Personal liability under this section may be inposed for state
and | ocal sal es taxes.

(3)(a) For a responsible individual who is the current or a forner
chief executive or chief financial officer, liability under this
section applies regardless of fault or whether the individual was or
shoul d have been aware of the unpaid sales tax liability of thelimted
liability business entity.

(b) For any other responsible individual, liability under this
section applies only if he or she willfully fails to pay or to cause to
be paid_to_ the departnent the sales taxes due_from the |imted

liability business entity.
(4)(a) Except as provided in this subsection (4)(a), a responsible
individual who is the current or a fornmer chief executive or chief

financial officer is liable under this section only for_ sales tax
liability accrued _during the period that he_ or_ she_was_the_ chief
executive or _chief financial officer. However, if the_ responsible
individual had _the_ responsibility or duty to remt paynent of the
limted liability business entity's sales taxes to the departnent
during any period of tine that the person was not the chief executive
or chief financial officer, that individual is also liable for sales
tax liability that becane due during the period that he or she had the
duty to remt paynent of the limted liability business entity's taxes
to the departnent but was not the chief executive or chief financial
of ficer.

(b) Al other responsible individuals are |iable under this section
only for sales tax liability that becane due during the period he or
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she had the ((eentrol—superwvision-)) responsibility((s)) or duty to
((act for the corporation described in subsection (1) of this section,
phas—nerest—and-penaltes—onthosetaxes—

3y)) remt paynent of the limted liability business entity's
taxes to the departnent.

(5) Persons ((+H-able—under)) described in subsection ((5)) (3)(b)
of this section are exenpt from liability under this_section in
situations where nonpaynment of the ((retatt—sales—tax—funds—held—in
trust)) |limted liability business _entity's sales taxes is due to
reasons beyond their control as determ ned by the departnent by rule.

((4)y)) (B) Any person having been issued a notice of assessnent
under this section is entitled to the appeal procedures under RCW
82.32.160, 82.32.170, 82.32.180, 82.32.190, and 82.32.200.

(({5) This section applies only in situations where the departnent
has determned that there is no reasonable neans of collecting the

| | : s held i i Ly I o,

£6))) (7) This section does not relieve the ((eerporatien—eor))
limted Iliability ((eempany)) business_ entity of ((ether—tax

H-abtHti+es)) its sales tax liability or otherwise inpair other tax
col l ection renedi es afforded by | aw

((6H)) (8) Collection authority and procedures prescribed in this
chapter apply to coll ections under this section.

(9) The definitions in_ this subsection apply throughout this
section unless the context clearly requires otherw se.

(a) "Chief executive" neans: The president of a corporation;_ or
for other entities or organizations other than corporations or if the
corporation_does_not have a_president as_one_of its_officers, the
hi ghest ranking executive nanager or admnistrator in charge of the
managenent of the conpany or organi zation.

(b) "Chief financial officer"” neans: The treasurer of a
corporation; or for entities or organizations other than corporations
or if a corporation does not have a treasurer as one of its officers,
t he highest senior nanager who is responsible for overseeing the
financial activities of the entire conpany or organi zation.

(c) "Limted liability business entity" neans a type_of business
entity that generally shields its owners frompersonal liability for
the debts, obligations, and liabilities of the entity, or a business
entity that is managed or owned in whole or in part by an entity that
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generally shields its owners from personal liability for_ the debts,
obligations, and liabilities of the entity. Limted liability business
entities include corporations, limted liability conpanies, limted
liability partnerships, trusts, general partnerships and joint ventures
in_which one_or nore_of the partners_ or_ parties are_ also limted
liability business entities, and linmted partnerships in which one or
nore of the general partners are also limted liability business
entities.

(d) "Manager" has the sane neaning as in RCW?25.15. 005.

(e) "Menber" has the sanme neaning as in RCW25.15. 005, except that
the term only includes nenbers_ of nenber-managed limted liability
conpani es.

(f) "Oficer" neans any officer or assistant officer of a
corporation, including the president, vice-president, secretary, and
treasurer.

(@)(i) "Responsible_ individual" includes any_ current or _forner
officer, manager, nenber, partner, or trustee of a limted liability
busi ness entity with an unpaid tax warrant issued by the departnent.

(ii) "Responsible individual” also includes any current or forner
enpl oyee_or other individual, but only if_ the individual had_ the
responsibility or duty to remt paynent of the |imted liability
business entity's unpaid sales tax liability reflected in a tax warrant
i ssued by the departnent.

(iii) Wenever any_ taxpayer has_one_or _nore_limted liability
business entities as_ a_ nenber, nrnager, or partner, "responsible
individual" also includes any current and forner officers, nenbers, or
managers of the limted liability business entity or entities or of any
other limted liability business entity involved directly in_the
managenent of the taxpayer. For purposes of this subsection
(9(g)(iii), "taxpayer" neans a limted liability business entity with
an unpaid tax warrant issued against it by the departnent.

(h) "WIllfully fails to pay or to cause to be paid" neans that the
failure was the result of an_intentional, conscious, and_voluntary
course of action.

PART Xl
Repeal i ng the Sal es and Use Tax Exenpti ons
for Bottl ed Water
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NEW SECTI ON.  Sec. 1101. In order to preserve funding to protect
Washi ngton state's natural resources, it is the legislature's intent to
use revenue generated from assessing a sales tax on bottled water on
natural resource and environnmental protection activities.

Sec. 1102. RCW 82.08.0293 and 2009 ¢ 483 s 2 are each anended to
read as foll ows:

(1) The tax levied by RCW 82.08.020 ((shalt+)) does not apply to
sales of food and food ingredients. "Food and food ingredi ents" neans
subst ances, whether in liquid, concentrated, solid, frozen, dried, or
dehydrated form that are sold for ingestion or chewi ng by humans and
are consuned for their taste or nutritional value. "Food and food
i ngredi ents" does not include:

(a) "Alcoholic beverages," which neans beverages that are suitable
for human consunption and contain one-half of one percent or nore of
al cohol by vol une; and

(b) "Tobacco,"” which neans cigarettes, cigars, chewing or pipe
t obacco, or any other itemthat contains tobacco.

(2) The exenption of "food and food ingredients" provided for in
subsection (1) of this section ((shatt)) does not apply to prepared
food, soft drinks, bottled water, or dietary suppl enents.

(a) "Prepared food" neans:

(i) Food sold in a heated state or heated by the seller;

(1i) Food sold with eating utensils provided by the seller,
including plates, knives, forks, spoons, glasses, cups, nhapkins, or
straws. A plate does not include a container or packaging used to
transport the food; or

(tii1) Two or nore food ingredients m xed or conbined by the seller
for sale as a single item except:

(A) Food that is only cut, repackaged, or pasteurized by the
seller; or

(B) Raw eggs, fish, neat, poultry, and foods containing these raw
ani mal foods requiring cooking by the consuner as recomended by the
federal food and drug admi nistration in chapter 3, part 401.11 of The
Food Code, published by the food and drug adm ni stration, as anended or
renunbered as of January 1, 2003, so as to prevent foodborne ill ness.

(b) "Prepared food" does not include the follow ng food or food
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ingredients, if the food or food ingredients are sold w thout eating
utensils provided by the seller:

(i) Food sold by a seller whose proper primary North Anerican
i ndustry classification system (NAICS) classification is manufacturing
in sector 311, except subsector 3118 (bakeries), as provided in the
"North Anerican industry classification system-United States, 2002";

(i1) Food sold in an unheated state by wei ght or volune as a single
item or

(1i1) Bakery itenms. The term "bakery itens" includes bread, rolls,
buns, biscuits, bagels, croissants, pastries, donuts, Danish, cakes,
tortes, pies, tarts, muffins, bars, cookies, or tortillas.

(c) "Soft drinks" neans nonal coholic beverages that contain natural
or artificial sweeteners. Soft drinks do not include beverages that

cont ai n: MIk or mlk products; soy, rice, or simlar mlk
substitutes; or greater than fifty percent of vegetable or fruit juice
by vol une.

(d) "D etary supplenent” nmeans any product, other than tobacco,
i ntended to suppl enent the diet that:

(1) Contains one or nore of the follow ng dietary ingredients:

(A Avitamn;

(B) A mneral;

(© An herb or other botanical;

(D) An am no aci d;

(E) Adietary substance for use by humans to suppl enent the diet by
increasing the total dietary intake; or

(F) Aconcentrate, netabolite, constituent, extract, or conbination
of any ingredient described in this subsection;

(1i) Isintended for ingestionin tablet, capsule, powder, softgel,
gelcap, or liquid form or if not intended for ingestion in such form
is not represented as conventional food and is not represented for use
as asoleitemof a neal or of the diet; and

(tit) Is required to be labeled as a dietary supplenent,
identifiable by the "supplenment facts" box found on the |abel as
required pursuant to 21 C.F.R Sec. 101.36, as anended or renunbered as
of January 1, 2003.

(e) "Bottled water" neans_ water that is_placed_in_a_sealed
container or_ package_ for_ human_consunption_or _other_ consuner _uses
Bottled water is calorie free and does not contain sweeteners or other
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additives except that it nmay contain: (i) Antimcrobial agents; (ii)
fluoride; (iii) carbonation; (iv) vitamns, mnerals, and electrolytes;
(v) oxygen; (vi) preservatives; and (vii) only those flavors, extracts,
or essences _derived froma_spice or fruit. "Bottled water" includes
water that is delivered to the buyer in a reusable container that is
not sold with the water.

(3) Notwi thstanding anything in this section to the contrary, the
exenption of "food and food ingredients" provided in this section
((shalt—appty)) applies to food and food ingredients that are
furni shed, prepared, or served as neals:

(a) Under a state admnistered nutrition programfor the aged as
provided for in the ol der Anericans act (P.L. 95-478 Title I11) and RCW
74. 38.040(6) ;

(b) That are provided to senior citizens, individuals wth
disabilities, or lowincome persons by a not-for-profit organization
organi zed under chapter 24.03 or 24.12 RCW or

(c) That are provided to residents, sixty-two years of age or
ol der, of a qualified | owincome senior housing facility by the | essor
or operator of the facility. The sale of a neal that is billed to both
spouses of a marital community or both donestic partners of a donestic
partnership nmeets the age requirenent in this subsection (3)(c) if at
| east one of the spouses or donestic partners is at |east sixty-two
years of age. For purposes of this subsection, "qualified | owincone
senior housing facility" neans a facility:

(1) That neets the definition of a qualified |owincome housing
project under ((FHtle)) 26 U S. C. Sec. 42 of the federal interna
revenue code, as existing on August 1, 2009;

(1i1) That has been partially funded under ((Ftte)) 42 U. S.C. Sec.
1485 ( (ef—thefederalinternal—+evende—code)); and

(tit) For which the lessor or operator has at any tinme been
entitled to claima federal incone tax credit under ((Ft++e)) 26 U S. C
Sec. 42 of the federal internal revenue code.

(4) (a) Subsection (1) of this section notw thstanding, the retail
sale of food and food ingredients is subject to sales tax under RCW
82.08.020 if the food and food ingredients are sold through a vendi ng
machine, and in this case the selling price for purposes of RCW
82.08.020 is fifty-seven percent of the gross receipts.
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(b) This subsection (4) does not apply to hot prepared food and
food ingredients, other than food and food ingredients which are heated
after they have been di spensed fromthe vendi ng machi ne.

(c) For tax collected under this subsection (4), the requirenents
that the tax be collected fromthe buyer and that the anpbunt of tax be
stated as a separate itemare wai ved.

Sec. 1103. RCW82.08.0293 and 2010 ¢ . . . (E2SHB 1597) s 216 are
each anended to read as foll ows:

(1) The tax levied by RCW82. 08. 020 does not apply to sales of food
and food ingredients. "Food and food ingredients" means substances,
whether in liquid, concentrated, solid, frozen, dried, or dehydrated
form that are sold for ingestion or chewing by humans and are consuned
for their taste or nutritional value. "Food and food ingredients” does
not i ncl ude:

(a) "Alcoholic beverages," which neans beverages that are suitable
for human consunption and contain one-half of one percent or nore of
al cohol by vol une; and

(b) "Tobacco,"” which nmeans cigarettes, cigars, chewing or pipe
t obacco, or any other itemthat contains tobacco.

(2) The exenption of "food and food ingredients" provided for in
subsection (1) of this section does not apply to prepared food, soft
drinks, bottled water, or dietary supplenents. For purposes of this
subsection, the follow ng definitions apply:

(a) "D etary supplenent” neans any product, other than tobacco
i ntended to supplenent the diet that:

(i) Contains one or nore of the follow ng dietary ingredients:

(A Avitamn;

(B) A mneral;

(© An herb or other botanical;

(D) An am no aci d;

(E) Adietary substance for use by humans to suppl enent the diet by
increasing the total dietary intake; or

(F) A concentrate, netabolite, constituent, extract, or conbination
of any ingredient described in this subsection;

(1i) Isintended for ingestionin tablet, capsule, powder, softgel,
gelcap, or liquid form or if not intended for ingestion in such form
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is not represented as conventional food and is not represented for use
as asoleitemof a neal or of the diet; and

(tit) Is required to be labeled as a dietary supplenent,
identifiable by the "supplenment facts" box found on the |abel as
required pursuant to 21 C.F.R Sec. 101.36, as anended or renunbered as
of January 1, 2003.

(b) (i) "Prepared food" neans:

(A) Food sold in a heated state or heated by the seller;

(B) Food sold with eating utensils provided by the seller,
including plates, knives, forks, spoons, glasses, cups, nhapkins, or
straws. A plate does not include a container or packaging used to
transport the food; or

(C) Two or nore food ingredients m xed or conbined by the seller
for sale as a single item except:

() Food that is only cut, repackaged, or pasteurized by the
seller; or

(I'l) Raw eggs, fish, nmeat, poultry, and foods containing these raw
ani mal foods requiring cooking by the consuner as recomended by the
federal food and drug adm nistration in chapter 3, part 401.11 of The
Food Code, published by the food and drug adm ni stration, as anended or
renunbered as of January 1, 2003, so as to prevent foodborne ill ness.

(ii1) "Prepared food" does not include the follow ng food or food
ingredients, if the food or food ingredients are sold w thout eating
utensils provided by the seller:

(A) Food sold by a seller whose proper primary North Anerican
i ndustry classification system (NAICS) classification is manufacturing
in sector 311, except subsector 3118 (bakeries), as provided in the
"North Anerican industry classification system-United States, 2002";

(B) Food sold in an unheated state by weight or volune as a single
item or

(C) Bakery items. The term "bakery itens" includes bread, rolls,
buns, biscuits, bagels, croissants, pastries, donuts, Danish, cakes,
tortes, pies, tarts, muffins, bars, cookies, or tortillas.

(c) "Soft drinks" neans nonal coholic beverages that contain natural
or artificial sweeteners. Soft drinks do not include beverages that
cont ai n: MIk or mlk products; soy, rice, or simlar mlk
substitutes; or greater than fifty percent of vegetable or fruit juice
by vol une.
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(d) "Bottled water" neans_ water that is_placed_in_a_sealed
container or_ package_ for_ human_consunption_or _other_ consuner _uses
Bottled water is calorie free and does not contain sweeteners or other
additives except that it nmay contain: (i) Antimcrobial agents; (ii)
fluoride; (iii) carbonation; (iv) vitamns, mnerals, and electrolytes;
(v) oxygen; (vi) preservatives; and (vii) only those flavors, extracts,
or essences _derived froma_spice or fruit. "Bottled water" includes
water that is delivered to the buyer in a reusable container that is
not sold with the water.

(3) Notwi thstanding anything in this section to the contrary, the
exenption of "food and food ingredients" provided in this section
applies to food and food ingredients that are furnished, prepared, or
served as neal s:

(a) Under a state admnistered nutrition programfor the aged as
provided for in the ol der Americans act (P.L. 95-478 Title I1l) and RCW
74. 38.040(6) ;

(b) That are provided to senior citizens, individuals wth
disabilities, or lowinconme persons by a not-for-profit organization
organi zed under chapter 24.03 or 24.12 RCW or

(c) That are provided to residents, sixty-two years of age or
ol der, of a qualified | owincome senior housing facility by the | essor
or operator of the facility. The sale of a neal that is billed to both
spouses of a marital community or both donestic partners of a donestic
partnership nmeets the age requirenent in this subsection (3)(c) if at
| east one of the spouses or donestic partners is at |east sixty-two
years of age. For purposes of this subsection, "qualified | owincone
senior housing facility" neans a facility:

(1) That neets the definition of a qualified |owincome housing
project under 26 U S.C. Sec. 42 of the federal internal revenue code,
as exi sting on August 1, 2009;

(1i1) That has been partially funded under 42 U.S.C. Sec. 1485 ((ef
the federalinternalrevenyecode)); and

(tit) For which the lessor or operator has at any tinme been
entitled to claima federal incone tax credit under 26 U . S.C. Sec. 42
of the federal internal revenue code.

(4) (a) Subsection (1) of this section notw thstanding, the retail
sale of food and food ingredients is subject to sales tax under RCW
82.08.020 if the food and food ingredients are sold through a vendi ng
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machi ne. Except as provided in (b) of this subsection, the selling
price of food and food ingredients sold through a vendi ng machi ne for
pur poses of RCW82.08.020 is fifty-seven percent of the gross receipts.

(b) For soft drinks and hot prepared food and food ingredients,
ot her than food and food ingredients which are heated after they have
been di spensed fromthe vendi ng machine, the selling price is the total
gross recei pts of such sales divided by the sum of one plus the sales
tax rate expressed as a decimal.

(c) For tax collected under this subsection (4), the requirenents
that the tax be collected fromthe buyer and that the anobunt of tax be
stated as a separate itemare wai ved.

Sec. 1104. RCW 82.12.0293 and 2009 ¢ 483 s 4 are each anended to
read as foll ows:

(1) The provisions of this chapter ((shakt)) do not apply in
respect to the use of food and food ingredients for human consunpti on.
"Food and food ingredi ents" has the sane neaning as in RCW82. 08. 0293.

(2) The exenption of "food and food ingredients" provided for in
subsection (1) of this section ((shatH)) does not apply to prepared
food, soft drinks, bottled water, or dietary suppl enents. "Prepared
food," "soft drinks," ((and)) "dietary supplenents,” and_"bottl ed
wat er"” have the sanme neanings as in RCW82. 08. 0293.

(3) Notwi thstanding anything in this section to the contrary, the
exenption of "food and food ingredients" provided in this section
((shalt)) apply to food and food ingredients which are furnished,
prepared, or served as neal s:

(a) Under a state admnistered nutrition programfor the aged as
provided for in the older Anericans act (P.L. 95-478 Title I11) and RCW
74. 38.040(6);

(b) Wiich are provided to senior citizens, individuals wth
disabilities, or lowincome persons by a not-for-profit organization
organi zed under chapter 24.03 or 24.12 RCW or

(c) That are provided to residents, sixty-two years of age or
ol der, of a qualified | owinconme senior housing facility by the | essor
or operator of the facility. The sale of a neal that is billed to both
spouses of a marital community or both donestic partners of a donestic
partnership neets the age requirenent in this subsection (3)(c) if at
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| east one of the spouses or donmestic partners is at |east sixty-two
years of age. For purposes of this subsection, "qualified | owincone
seni or housing facility" has the sanme nmeaning as i n RCW 82. 08. 0293.

NEW SECTI ON.  Sec. 1105. A new section is added to chapter 82.08
RCWto read as foll ows:

(1) The tax levied by RCW 82.08.020 does not apply to sales of
bottl ed water for human use di spensed or to be dispensed to patients,
pursuant to a prescription for use in the cure, mtigation, treatnent,
or prevention of disease or nedical condition.

(2) The definitions in this subsection apply to this section.

(a) "Bottled water" has the sanme nmeaning as provided in RCW
82. 08. 0293.

(b) "Prescription" neans an order, forrmula, or recipe issued in any
formof oral, witten, electronic, or other neans of transm ssion by a
duly licensed practitioner authorized by the laws of this state to
prescri be.

NEW SECTI ON.  Sec. 1106. A new section is added to chapter 82.12
RCWto read as foll ows:

The provisions of this chapter do not apply in respect to the use
of bottled water for human use dispensed or to be dispensed to
patients, pursuant to a prescription for use in the cure, mtigation,
treatment, or prevention of disease or nedical condition. The
definitions in section 1105 of this act apply to this section.

NEW SECTI ON.  Sec. 1107. A new section is added to chapter 82.08
RCWto read as foll ows:

(1) The tax levied by RCW 82.08.020 does not apply to sales of
bottled water for human use to persons who do not otherw se have a
readily avail abl e source of potable water and who provide the seller
wth an exenption certificate in a formand nmanner prescribed by the
departnment. The seller nmust retain a copy of the certificate for the
seller's files.

(2) The departnent may waive the requirenent for an exenption
certificate in the event of disaster or simlar circunstance.
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NEW SECTI ON.  Sec. 1108. A new section is added to chapter 82.12
RCWto read as foll ows:

The provisions of this chapter do not apply in respect to the use
of bottled water for human use by persons who do not otherw se have a
readi |y avail abl e source of potable water.

PART XI |
| mposi ng Sal es and Use Tax on Custom Sof t war e

NEW SECTI ON.  Sec. 1201. 1In order to preserve funding for higher
education, it is the legislature's intent to use revenue generated from
assessing a sal es and use tax on customsoftware to support the state's
institutions of higher education and financial aid progranms including
the state need grant.

Sec. 1202. RCwW 82.04.050 and 2009 c¢ 563 s 301 and 2009 ¢ 535 s 301
are each reenacted and anended to read as foll ows:

(1) "Sale at retail"™ or "retail sale" nmeans every sale of tangible
per sonal property (including articles produced, fabricated, or
inprinted) to all persons irrespective of the nature of their business
and i ncluding, anong others, without limting the scope hereof, persons
who install, repair, clean, alter, inprove, construct, or decorate rea
or personal property of or for consuners other than a sale to a person
who presents a seller's permt or uniform exenption certificate in
conformty with RCW82. 04.470 and who:

(a) Purchases for the purpose of resale as tangible personal
property in the regular course of business w thout intervening use by
such person, but a purchase for the purpose of resale by a regiona
transit authority under RCW81.112.300 is not a sale for resale; or

(b) Installs, repairs, cl eans, alters, i nprints, I Npr oves,
constructs, or decorates real or personal property of or for consuners,
i f such tangi ble personal property becones an ingredi ent or conponent
of such real or personal property wthout intervening use by such
person; or

(c) Purchases for the purpose of consum ng the property purchased
in producing for sale a new article of tangi ble personal property or
subst ance, of which such property becones an ingredi ent or conponent or
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is a chemcal used in processing, when the primary purpose of such
chemcal is to create a chem cal reaction directly through contact with
an ingredient of a newarticle being produced for sale; or

(d) Purchases for the purpose of consum ng the property purchased
in producing ferrosilicon which is subsequently used in producing
magnesi um for sale, if the primary purpose of such property is to
create a chem cal reaction directly through contact wth an ingredient
of ferrosilicon; or

(e) Purchases for the purpose of providing the property to
consuners as part of conpetitive tel ephone service, as defined in RCW
82.04.065. The term((shalt)) includes every sal e of tangi bl e personal
property which is used or consuned or to be used or consuned in the
performance of any activity classified as a "sale at retail” or "retail
sal e" even though such property is resold or utilized as provided in
(a), (b), (c), (d), or (e) of this subsection follow ng such use. The
term al so neans every sale of tangible personal property to persons
engaged in any business which is taxable under RCW 82.04.280 (2) and
(7), 82.04.290, and 82. 04.2908; or

(f) Purchases for +the purpose of satisfying the person's
obl i gati ons under an extended warranty as defined in subsection (7) of
this section, if such tangi bl e personal property replaces or becones an
i ngredi ent or conponent of property covered by the extended warranty
W t hout intervening use by such person.

(2) The term"sale at retail"™ or "retail sale" includes the sale of
or charge nade for tangi bl e personal property consuned and/ or for |abor
and services rendered in respect to the foll ow ng:

(a) The installing, repairing, cleaning, altering, inprinting, or
i nprovi ng of tangi ble personal property of or for consuners, including
charges made for the nere use of facilities in respect thereto, but
excl udi ng charges nade for the use of self-service laundry facilities,
and al so excluding sales of |aundry service to nonprofit health care
facilities, and excluding services rendered in respect to |ive ani mal s,
birds and i nsects;

(b) The constructing, repairing, decorating, or inproving of new or
existing buildings or other structures under, upon, or above real
property of or for consuners, including the installing or attaching of
any article of tangi ble personal property therein or thereto, whether
or not such personal property becones a part of the realty by virtue of
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installation, and ((shakH)) also includes the sale of services or
charges made for the clearing of |and and the noving of earth excepting
the mere leveling of land used in comrercial farm ng or agricul ture;

(c) The constructing, repairing, or inproving of any structure
upon, above, or under any real property owned by an owner who conveys
the property by title, possession, or any other neans to the person
perform ng such construction, repair, or inprovenent for the purpose of
perform ng such construction, repair, or inprovenent and the property
is then reconveyed by title, possession, or any other neans to the
ori gi nal owner;

(d) The cleaning, fumgating, razing, or noving of existing
buil dings or structures, but may not include the charge nmade for
janitorial services; and for purposes of this section the term
"janitorial services" shall mean those cl eani ng and car et aki ng services
ordinarily performed by commerci al janitor service Dbusinesses
including, but not limted to, wall and w ndow washi ng, floor cleaning
and waxing, and the cleaning in place of rugs, drapes and uphol stery.
The term "janitorial services" does not include painting, papering,
repairing, furnace or septic tank cleaning, snow renoval or
sandbl asti ng;

(e) Autonmobile towing and simlar autonotive transportation
services, but not in respect to those required to report and pay taxes
under chapter 82.16 RCW

(f) The furnishing of |odging and all other services by a hotel,
room ng house, tourist court, notel, trailer canp, and the granting of
any simlar license to use real property, as distinguished from the
renting or leasing of real property, and it is presuned that the
occupancy of real property for a continuous period of one nonth or nore
constitutes a rental or |ease of real property and not a nere |icense
to use or enjoy the sane. For the purposes of this subsection, it
((shalt—be)) is presuned that the sale of and charge nmade for the
furnishing of |odging for a continuous period of one nonth or nore to
a person is a rental or |ease of real property and not a nere |icense
to enjoy the sane;

(g) The installing, repairing, altering, or inproving of digita
goods for consuners;

(h) Persons taxable under (a)((—)—6)—H+—Fe)r—)—and))

through (g) of this subsection when such sales or charges are for
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property, |abor and services which are used or consuned in whole or in
part by such persons in the performance of any activity defined as a
"sale at retail" or "retail sale" even though such property, |abor and
services may be resold after such use or consunption. Not hi ng
contained in this subsection ((shalh)) nay be construed to nodify
subsection (1) of this section and nothing contained in subsection (1)
of this section may be construed to nodify this subsection.

(3) The term"sale at retail"” or "retail sale" includes the sale of
or charge made for personal, business, or professional services
i ncl udi ng anounts designated as interest, rents, fees, adm ssion, and
other service enolunents however designated, received by persons
engaging in the foll owm ng business activities:

(a) Anusenent and recreation services including but not limted to
golf, pool, billiards, skating, bowing, ski lifts and tows, day trips
for sightseeing purposes, and others, when provided to consuners;

(b) Abstract, title insurance, and escrow servi ces;

(c) Credit bureau services;

(d) Autonobile parking and storage garage servi ces;

(e) Landscape nmi ntenance and horticul tural services but excluding
(1) horticultural services provided to farnmers and (ii) pruning,
trimmng, repairing, renoving, and clearing of trees and brush near
electric transm ssion or distribution |lines or equipnent, if perforned
by or at the direction of an electric utility;

(f) Service charges associated with tickets to professional
sporting events; and

(g) The follow ng personal services: Physical fitness services,
tanni ng salon services, tattoo parlor services, steam bath services,
turkish bath services, escort services, and dating services.

(4)(a) The termal so incl udes:

(1) The renting or |leasing of tangible personal property to
consuners; and

(ii1) Providing tangi ble personal property along with an operator
for a fixed or indeterm nate period of tinme. A consideration of this
is that the operator is necessary for the tangi ble personal property to
perform as designed. For the purpose of this subsection (4)(a)(ii), an
operator nust do nore than maintain, inspect, or set up the tangible
personal property.
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(b) The term does not include the renting or |easing of tangible
personal property where the |lease or rental is for the purpose of
subl ease or subrent.

(5) The term al so includes the providing of "conpetitive tel ephone
service," "teleconmmunications service," or "ancillary services," as
those terns are defined in RCW82. 04. 065, to consuners.

(6)(a) The term also includes the sale of prewitten conputer
software other than a sale to a person who presents a seller's permt
or uniform exenption certificate in conformty with RCW 82.04.470,
regardl ess of the nethod of delivery to the end user. For purposes of
this subsection (6)(a), the sale of prewitten conputer software
includes the sale of or charge made for a key or an enabling or
activation code, where the key or code is required to activate
prewitten conputer software and put the software into use. There is
no separate sale of the key or code from the prewitten conputer
software, regardl ess of how the sale may be characterized by the vendor
or by the purchaser.

( { Fhe—term-"retatt—sale’—does—not—inetude—the—sale—ol—or—charge
ade for:

t—Customsolbware—or

(i1} The custom zation of prewitten conputer software.))

(b) The term also includes the charge made to consuners for the
right to access and use prewitten conputer software, where possession
of the software is maintained by the seller or a third party,
regardl ess of whether the charge for the service is on a per use, per
user, per |license, subscription, or some other basis.

(7)(a) _The_ term also_includes the sale_ of or_charge_ nade_ for
custom software and the custom zation of prewitten conputer software
to a consuner, regardless of the nethod of delivery to the consuner.

(b) The term also includes the charge nade to consuners for the
right to_access_and_use_ custom software_ and_custom zed prewitten
conputer software, where possession of the software is_maintained by
the seller or athird party.

(8) The term also includes the sale of or charge made for an
extended warranty to a consuner. For purposes of this subsection,
"extended warranty” neans an agreenent for a specified duration to
performthe replacenent or repair of tangi ble personal property at no
addi ti onal charge or a reduced charge for tangi ble personal property,
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| abor, or both, or to provide indemification for the replacenent or

repair of tangible personal property, based on the occurrence of

specified events. The term "extended warranty" does not include an
agreenent, otherwise neeting the definition of extended warranty in
this subsection, if no separate charge is made for the agreenent and

the value of the agreenent is included in the sales price of the
t angi bl e personal property covered by the agreenment. For purposes of

this subsection, "sales price" has the sane neaning as in RCW
82.08. 010.

((68))) (9(a) The term also includes the following sales to
consuners of digital goods, digital codes, and digital autonmated
servi ces:

(i) Sales in which the seller has granted the purchaser the right
of permanent use;

(1i) Sales in which the seller has granted the purchaser a right of
use that is |l ess than permnent;

(ti1) Sales in which the purchaser is not obligated to nake
continued paynent as a condition of the sale; and

(iv) Sales in which the purchaser is obligated to make conti nued
paynment as a condition of the sale.

(b) A retail sale of digital goods, digital codes, or digital
automated services under this subsection ((£8))) (9) includes any
services provided by the seller exclusively in connection with the
di gital goods, digital codes, or digital automated services, whether or
not a separate charge is nade for such servi ces.

(c) For purposes of this subsection, "permanent" neans perpetual or
for an indefinite or unspecified length of tine. A right of pernmnent
use is presuned to have been granted unless the agreenent between the
sell er and the purchaser specifies or the circunmstances surrounding t he
transacti on suggest or indicate that the right to use term nates on the
occurrence of a condition subsequent.

((69Y)) (10) The term does not include the sale of or charge nade
for | abor and services rendered in respect to the building, repairing,
or inproving of any street, place, road, highway, easenent, right-of-
way, mass public transportation term nal or parking facility, bridge,
tunnel, or trestle which is owned by a nunicipal corporation or
political subdivision of the state or by the United States and which is
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used or to be used primarily for foot or vehicular traffic including
mass transportation vehicles of any ki nd.

((28)y)) (11) The term also does not include sales of chem cal
sprays or washes to persons for the purpose of postharvest treatnent of
fruit for the prevention of scald, fungus, nold, or decay, nor does it
i ncl ude sal es of feed, seed, seedlings, fertilizer, agents for enhanced
pollination including insects such as bees, and spray materials to:
(a) Persons who participate in the federal conservation reserve
program the environnmental quality incentives program the wetlands
reserve program and the wildlife habitat incentives program or their
successors adm nistered by the United States departnment of agriculture;
(b) farmers for the purpose of producing for sale any agricul tural
product; and (c) farmers acting under cooperative habitat devel opnent
or access contracts with an organi zati on exenpt fromfederal incone tax
under ((F#tle)) 26 U S.C. Sec. 501(c)(3) of the federal internal
revenue code or the Washi ngton state departnent of fish and wildlife to
produce or inprove wldlife habitat on land that the farmer owns or
| eases.

((+)) (12) The term does not include the sale of or charge nade
for labor and services rendered in respect to the constructing,
repairing, decorating, or inproving of new or existing buildings or
ot her structures under, upon, or above real property of or for the

United States, any instrunentality thereof, or a county or city housing
authority created pursuant to chapter 35.82 RCW including the
installing, or attaching of any article of tangible personal property
therein or thereto, whether or not such personal property becones a
part of the realty by virtue of installation. Nor does the term
i nclude the sale of services or charges nmade for the clearing of |and
and the noving of earth of or for the United States, any
instrunmentality thereof, or a county or city housing authority. Nor
does the terminclude the sale of services or charges nade for cleaning
up for the United States, or its instrunentalities, radioactive waste
and ot her by-products of weapons production and nuclear research and
devel opnent .

((+2)) (13) The term does not include the sale of or charge nade
for |l|abor, services, or tangible personal property pursuant to
agreenents providi ng mai ntenance services for bus, rail, or rail fixed
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gui deway equi prent when a regional transit authority is the recipient
of the | abor, services, or tangi ble personal property, and a transit
agency, as defined in RCWS81.104.015, perforns the | abor or services.

Sec. 1203. RCW 82.04.050 and 2010 ¢ . . . (SHB 2758) s 14 are each
anmended to read as fol |l ows:
(1) "Sale at retail"™ or "retail sale" nmeans every sale of tangible

per sonal property (including articles produced, fabricated, or
inprinted) to all persons irrespective of the nature of their business
and i ncluding, anong others, without limting the scope hereof, persons
who install, repair, clean, alter, inprove, construct, or decorate rea
or personal property of or for consuners other than a sale to a person
who:

(a) Purchases for the purpose of resale as tangible personal
property in the regular course of business w thout intervening use by
such person, but a purchase for the purpose of resale by a regiona
transit authority under RCW81.112.300 is not a sale for resale; or

(b) Installs, repairs, cl eans, alters, i nprints, I Npr oves,
constructs, or decorates real or personal property of or for consuners,
i f such tangi ble personal property becones an ingredi ent or conponent
of such real or personal property wthout intervening use by such
person; or

(c) Purchases for the purpose of consum ng the property purchased
in producing for sale a new article of tangi ble personal property or
subst ance, of which such property becones an ingredi ent or conponent or
is a chemcal used in processing, when the primary purpose of such
chemcal is to create a chem cal reaction directly through contact with
an ingredient of a newarticle being produced for sale; or

(d) Purchases for the purpose of consum ng the property purchased
in producing ferrosilicon which is subsequently used in producing
magnesi um for sale, if the primary purpose of such property is to
create a chem cal reaction directly through contact wth an ingredient
of ferrosilicon; or

(e) Purchases for the purpose of providing the property to
consuners as part of conpetitive tel ephone service, as defined in RCW
82.04.065. The termincludes every sale of tangible personal property
which is used or consuned or to be used or consuned in the perfornmance
of any activity classified as a "sale at retail” or "retail sale" even
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t hough such property is resold or utilized as provided in (a), (b),
(c), (d), or (e) of this subsection follow ng such use. The term al so
means every sale of tangi ble personal property to persons engaged in
any business which is taxable under RCW 82.04.280 (2) and (7),
82.04. 290, and 82.04.2908; or

(f) Purchases for the purpose of satisfying the person's
obl i gati ons under an extended warranty as defined in subsection (7) of
this section, if such tangi bl e personal property replaces or becones an
i ngredi ent or conponent of property covered by the extended warranty
W t hout intervening use by such person.

(2) The term"sale at retail"” or "retail sale" includes the sale of
or charge nade for tangi bl e personal property consuned and/ or for |abor
and services rendered in respect to the foll ow ng:

(a) The installing, repairing, cleaning, altering, inprinting, or
i nproving of tangi ble personal property of or for consuners, including
charges made for the nere use of facilities in respect thereto, but
excl udi ng charges made for the use of self-service laundry facilities,
and al so excluding sales of |aundry service to nonprofit health care
facilities, and excluding services rendered in respect to |ive ani mal s,
bi rds and i nsects;

(b) The constructing, repairing, decorating, or inproving of new or
existing buildings or other structures under, upon, or above real
property of or for consuners, including the installing or attaching of
any article of tangible personal property therein or thereto, whether
or not such personal property becones a part of the realty by virtue of
installation, and al so includes the sale of services or charges nade
for the clearing of land and the noving of earth excepting the nere
| eveling of Iand used in commercial farmng or agriculture;

(c) The constructing, repairing, or inproving of any structure
upon, above, or under any real property owned by an owner who conveys
the property by title, possession, or any other neans to the person
perform ng such construction, repair, or inprovenent for the purpose of
perform ng such construction, repair, or inprovenent and the property
is then reconveyed by title, possession, or any other neans to the
ori gi nal owner;

(d) The cleaning, fumgating, razing, or noving of existing
buil dings or structures, but does not include the charge nmade for
janitorial services; and for purposes of this section the term
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"janitorial services" neans those cleaning and caretaking services
ordinarily performed by commerci al janitor service businesses
i ncluding, but not limted to, wall and w ndow washi ng, floor cleaning
and waxing, and the cleaning in place of rugs, drapes and uphol stery.
The term "janitorial services" does not include painting, papering,
repairing, furnace or septic tank cleaning, snow renoval or
sandbl asti ng;

(e) Automobile towing and simlar autonotive transportation
services, but not in respect to those required to report and pay taxes
under chapter 82.16 RCW

(f) The furnishing of |odging and all other services by a hotel,
room ng house, tourist court, notel, trailer canp, and the granting of
any simlar license to use real property, as distinguished fromthe
renting or leasing of real property, and it is presuned that the
occupancy of real property for a continuous period of one nonth or nore
constitutes a rental or |ease of real property and not a nere |license
to use or enjoy the sane. For the purposes of this subsection, it is
presuned that the sale of and charge nmade for the furnishing of |odging
for a continuous period of one nonth or nore to a personis arental or
| ease of real property and not a nere license to enjoy the sang;

(g) The installing, repairing, altering, or inproving of digita
goods for consuners;

(h) Persons taxable under (a), ((B—er—b+—F(e)—)—and))
through (g) of this subsection when such sales or charges are for
property, |abor and services which are used or consuned in whole or in
part by such persons in the performance of any activity defined as a
"sale at retail" or "retail sale" even though such property, |abor and
services may be resold after such use or consunption. Not hi ng
contained in this subsection may be construed to nodify subsection (1)
of this section and nothing contained in subsection (1) of this section
may be construed to nodify this subsection.

(3) The term"sale at retail"” or "retail sale" includes the sale of
or charge made for personal, business, or professional services
i ncl udi ng anounts designated as interest, rents, fees, adm ssion, and
other service enolunents however designated, received by persons
engaging in the foll ow ng business activities:

(a) Anmusenent and recreation services including but not limted to
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golf, pool, billiards, skating, bowing, ski lifts and tows, day trips
for sightseeing purposes, and others, when provided to consuners;

(b) Abstract, title insurance, and escrow servi ces;

(c) Credit bureau services;

(d) Autonobile parking and storage garage servi ces;

(e) Landscape nmi ntenance and horticul tural services but excluding
(1) horticultural services provided to farnmers and (ii) pruning,
trimmng, repairing, renoving, and clearing of trees and brush near
electric transm ssion or distribution |lines or equipnent, if perforned
by or at the direction of an electric utility;

(f) Service charges associated with tickets to professional
sporting events; and

(g) The follow ng personal services: Physical fitness services,
tanni ng salon services, tattoo parlor services, steam bath services,
turkish bath services, escort services, and dating services.

(4)(a) The termal so incl udes:

(1) The renting or |leasing of tangible personal property to
consuners; and

(ii1) Providing tangi ble personal property along with an operator
for a fixed or indeterm nate period of tinme. A consideration of this
is that the operator is necessary for the tangi ble personal property to
perform as designed. For the purpose of this subsection (4)(a)(ii), an
operator nust do nore than maintain, inspect, or set up the tangible
personal property.

(b) The term does not include the renting or |easing of tangible
personal property where the lease or rental is for the purpose of
subl ease or subrent.

(5) The term al so includes the providing of "conpetitive tel ephone
service," "telecommunications service," or "ancillary services," as
those terns are defined in RCW82. 04. 065, to consuners.

(6)(a) The term also includes the sale of prewitten conputer
software to a consuner, regardl ess of the nethod of delivery to the end
user. For purposes of this subsection (6)(a), the sale of prewitten
conmputer software includes the sale of or charge nmade for a key or an
enabling or activation code, where the key or code is required to
activate prewitten conputer software and put the software into use.
There is no separate sale of the key or code from the prewitten
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conputer software, regardless of how the sale may be characterized by
t he vendor or by the purchaser.

({ Fhe—term-"retatt—sale"—does—not—inetude—the—sale—ol—or—charge
ade for:

t—Customsolbware—or

(i1} The custom zation of prewitten conmputer software.))

(b) The term also includes the charge made to consuners for the
right to access and use prewitten conputer software, where possession
of the software is maintained by the seller or a third party,
regardl ess of whether the charge for the service is on a per use, per
user, per |license, subscription, or sonme other basis.

(7)(a) _The_ term also_includes the sale_ of or_charge_ nade_ for
custom software and the custom zation of prewitten conputer software
to a consuner, regardless of the nethod of delivery to the consuner.

(b) The term also includes the charge nade to consuners for the
right to_access_and_use_ custom software_ and_custom zed prewitten
conputer software, where possession of the software is_maintained by
the seller or athird party.

(8) The term also includes the sale of or charge made for an
extended warranty to a consuner. For purposes of this subsection,
"extended warranty” neans an agreenent for a specified duration to
performthe replacenent or repair of tangi ble personal property at no
addi ti onal charge or a reduced charge for tangi ble personal property,
| abor, or both, or to provide indemification for the replacenent or
repair of tangible personal property, based on the occurrence of
specified events. The term "extended warranty" does not include an
agreenent, otherwise neeting the definition of extended warranty in
this subsection, if no separate charge is made for the agreenent and
the value of the agreenent is included in the sales price of the
tangi bl e personal property covered by the agreenment. For purposes of
this subsection, "sales price" has the sane neaning as in RCW
82.08. 010.

((68))) (9 (a) The term also includes the following sales to
consuners of digital goods, digital codes, and digital autonmated
servi ces:

(i) Sales in which the seller has granted the purchaser the right
of permanent use;
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(1i1) Sales in which the seller has granted the purchaser a right of
use that is | ess than pernanent;

(ti1) Sales in which the purchaser is not obligated to nake
conti nued paynent as a condition of the sale; and

(iv) Sales in which the purchaser is obligated to make conti nued
paynment as a condition of the sale.

(b) A retail sale of digital goods, digital codes, or digital
automated services under this subsection ((£8))) (9) includes any
services provided by the seller exclusively in connection with the
digital goods, digital codes, or digital autonated services, whether or
not a separate charge is nade for such servi ces.

(c) For purposes of this subsection, "permanent"” neans perpetual or
for an indefinite or unspecified length of tine. A right of permanent
use is presuned to have been granted unless the agreenent between the
sell er and the purchaser specifies or the circunstances surrounding the
transacti on suggest or indicate that the right to use term nates on the
occurrence of a condition subsequent.

((69Y)) (10) The term does not include the sale of or charge nade
for | abor and services rendered in respect to the building, repairing,
or inproving of any street, place, road, highway, easenent, right-of-
way, mass public transportation term nal or parking facility, bridge,
tunnel, or trestle which is owned by a nunicipal corporation or
political subdivision of the state or by the United States and which is
used or to be used primarily for foot or vehicular traffic including
mass transportation vehicles of any ki nd.

((28)y)) (11) The term also does not include sales of chem cal
sprays or washes to persons for the purpose of postharvest treatnent of
fruit for the prevention of scald, fungus, nold, or decay, nor does it
i ncl ude sal es of feed, seed, seedlings, fertilizer, agents for enhanced
pollination including insects such as bees, and spray materials to:
(a) Persons who participate in the federal conservation reserve
program the environnmental quality incentives program the wetlands
reserve program and the wildlife habitat incentives program or their
successors adm nistered by the United States departnment of agriculture;
(b) farmers for the purpose of producing for sale any agricul tural
product; and (c) farmers acting under cooperative habitat devel opnent
or access contracts with an organi zati on exenpt fromfederal incone tax
under ((F#tle)) 26 U S.C. Sec. 501(c)(3) of the federal internal
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revenue code or the Washington state departnent of fish and wildlife to
produce or inprove wldlife habitat on land that the farmer owns or
| eases.

((+)) (12) The term does not include the sale of or charge nade
for labor and services rendered in respect to the constructing,
repairing, decorating, or inproving of new or existing buildings or
ot her structures under, upon, or above real property of or for the
United States, any instrunentality thereof, or a county or city housing
authority created pursuant to chapter 35.82 RCW including the
installing, or attaching of any article of tangible personal property
therein or thereto, whether or not such personal property becones a
part of the realty by virtue of installation. Nor does the term
i nclude the sale of services or charges nmade for the clearing of |and
and the noving of earth of or for the United States, any
instrunmentality thereof, or a county or city housing authority. Nor
does the terminclude the sal e of services or charges nade for cleaning
up for the United States, or its instrunentalities, radioactive waste
and ot her byproducts of weapons production and nucl ear research and
devel opnent .

((+2)) (13) The term does not include the sale of or charge nade
for |labor, services, or tangible personal property pursuant to
agreenents providi ng mai ntenance services for bus, rail, or rail fixed
gui deway equi prent when a regional transit authority is the recipient
of the | abor, services, or tangi ble personal property, and a transit
agency, as defined in RCWS81.104.015, perforns the | abor or services.

Sec. 1204. RCW82.04.050 and 2010 ¢ . . . (SHB 2620) s 201 and
2010 ¢ . . . (E2SHB 1597) s 202 are each reenacted and anended to read
as follows:

()(a) "Sale at retail” or "retail sale" nmeans every sale of

t angi bl e personal property (including articles produced, fabricated, or
inprinted) to all persons irrespective of the nature of their business
and i ncluding, anong others, without limting the scope hereof, persons
who install, repair, clean, alter, inprove, construct, or decorate rea
or personal property of or for consunmers other than a sale to a person
who:

(1) Purchases for the purpose of resale as tangible personal
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property in the regular course of business w thout intervening use by
such person, but a purchase for the purpose of resale by a regiona
transit authority under RCW81.112.300 is not a sale for resale; or

(i) Installs, repairs, <cleans, alters, inprints, inproves,
constructs, or decorates real or personal property of or for consuners,
i f such tangi ble personal property becones an ingredi ent or conponent
of such real or personal property wthout intervening use by such
person; or

(ii1) Purchases for the purpose of consum ng the property purchased
in producing for sale a new article of tangi ble personal property or
subst ance, of which such property becones an ingredi ent or conponent or
is a chemcal used in processing, when the primary purpose of such
chemcal is to create a chem cal reaction directly through contact with
an ingredient of a newarticle being produced for sale; or

(iv) Purchases for the purpose of consum ng the property purchased
in producing ferrosilicon which is subsequently wused in producing
magnesi um for sale, if the primary purpose of such property is to
create a chem cal reaction directly through contact wth an ingredient
of ferrosilicon; or

(v) Purchases for the purpose of providing the property to
consuners as part of conpetitive tel ephone service, as defined in RCW
82. 04. 065; or

(vi) Purchases for the purpose of satisfying the person's
obl i gati ons under an extended warranty as defined in subsection (7) of
this section, if such tangi bl e personal property replaces or becones an
i ngredi ent or conponent of property covered by the extended warranty
W t hout intervening use by such person.

(b) The termincludes every sale of tangible personal property that
is used or consuned or to be used or consuned in the performance of any
activity defined as a "sale at retail” or "retail sale" even though
such property is resold or used as provided in (a)(i) through (vi) of
this subsection foll owi ng such use.

(c) The termal so neans every sal e of tangi bl e personal property to
persons engaged in any business that is taxable under RCW 82.04. 280
(1), (2), and (7), 82.04.290, and 82.04. 2908.

(2) The term"sale at retail"™ or "retail sale" includes the sale of
or charge nade for tangi ble personal property consuned and/ or for |abor
and services rendered in respect to the foll ow ng:
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(a) The installing, repairing, cleaning, altering, inprinting, or
i nproving of tangi ble personal property of or for consuners, including
charges made for the nere use of facilities in respect thereto, but
excl udi ng charges made for the use of self-service laundry facilities,
and al so excluding sales of |aundry service to nonprofit health care
facilities, and excluding services rendered in respect to |ive ani mal s,
bi rds and i nsects;

(b) The constructing, repairing, decorating, or inproving of new or
existing buildings or other structures under, upon, or above real
property of or for consuners, including the installing or attaching of
any article of tangi ble personal property therein or thereto, whether
or not such personal property becones a part of the realty by virtue of
installation, and shall also include the sale of services or charges
made for the clearing of |and and the noving of earth excepting the
mere leveling of land used in comrercial farm ng or agricul ture;

(c) The constructing, repairing, or inproving of any structure
upon, above, or under any real property owned by an owner who conveys
the property by title, possession, or any other neans to the person
perform ng such construction, repair, or inprovenment for the purpose of
perform ng such construction, repair, or inprovenent and the property
is then reconveyed by title, possession, or any other neans to the
ori gi nal owner;

(d) The cleaning, fumgating, razing, or noving of existing
buil dings or structures, but does not include the charge nmade for
janitorial services; and for purposes of this section the term
"janitorial services" neans those cleaning and caretaking services
ordinarily performed by commerci al janitor service Dbusinesses
i ncluding, but not imted to, wall and w ndow washi ng, floor cleaning
and waxing, and the cleaning in place of rugs, drapes and uphol stery.
The term "janitorial services" does not include painting, papering,
repairing, furnace or septic tank cleaning, snow renoval or
sandbl ast i ng;

(e) Autonmpobile towing and simlar autonotive transportation
services, but not in respect to those required to report and pay taxes
under chapter 82.16 RCW

(f) The furnishing of |odging and all other services by a hotel,
room ng house, tourist court, notel, trailer canp, and the granting of
any simlar license to use real property, as distinguished from the
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renting or leasing of real property, and it is presuned that the
occupancy of real property for a continuous period of one nonth or nore
constitutes a rental or |ease of real property and not a nere |license
to use or enjoy the sane. For the purposes of this subsection, it is
presuned that the sale of and charge made for the furnishing of |odging
for a continuous period of one nonth or nore to a personis arental or
| ease of real property and not a nere license to enjoy the sang;

(g) The installing, repairing, altering, or inproving of digita
goods for consuners;

(h) Persons taxable under (a)((—B)—er—H+—e)—)—and))
through (g) of this subsection when such sales or charges are for
property, |abor and services which are used or consuned in whole or in
part by such persons in the performance of any activity defined as a
"sale at retail"” or "retail sale" even though such property, |abor and
services may be resold after such use or consunption. Not hi ng
contained in this subsection may be construed to nodify subsection (1)
of this section and nothing contained in subsection (1) of this section
may be construed to nodify this subsection.

(3) The term"sale at retail"” or "retail sale" includes the sale of
or charge mde for personal, business, or professional services
i ncl udi ng anounts designated as interest, rents, fees, adm ssion, and
ot her service enolunents however designated, received by persons
engaging in the foll owm ng business activities:

(a) Anmusenent and recreation services including but not limted to
golf, pool, billiards, skating, bowing, ski lifts and tows, day trips
for sightseeing purposes, and others, when provided to consuners;

(b) Abstract, title insurance, and escrow services;

(c) Credit bureau services;

(d) Autonobile parking and storage garage servi ces;

(e) Landscape nmai ntenance and horticul tural services but excluding
(1) horticultural services provided to farnmers and (ii) pruning,
trimmng, repairing, renoving, and clearing of trees and brush near
electric transm ssion or distribution lines or equipnent, if perforned
by or at the direction of an electric utility;

(f) Service charges associated with tickets to professional
sporting events; and

(g) The follow ng personal services: Physical fitness services,
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tanni ng salon services, tattoo parlor services, steam bath services,
turkish bath services, escort services, and dating services.

(4)(a) The term also includes the renting or |easing of tangible
personal property to consuners.

(b) The term does not include the renting or |easing of tangible
personal property where the lease or rental is for the purpose of
subl ease or subrent.

(5) The term al so includes the providing of "conpetitive tel ephone
service," "teleconmmunications service," or "ancillary services," as
those terns are defined in RCW82. 04. 065, to consuners.

(6)(a) The term also includes the sale of prewitten conputer
software to a consuner, regardless of the nethod of delivery to the end
user. For purposes of this subsection (6)(a), the sale of prewitten
conmputer software includes the sale of or charge nade for a key or an
enabling or activation code, where the key or code is required to
activate prewitten conputer software and put the software into use.
There is no separate sale of the key or code from the prewitten
conput er software, regardl ess of how the sale nmay be characterized by
t he vendor or by the purchaser.

( { Fhe—term-"retatt—sale’—does—not—inetude—the—sale—ol—or—charge
ade for:

t—Customsolbware—or

(i1} The custom zation of prewitten conputer software.))

(b)(i) The termal so includes the charge nade to consuners for the
right to access and use prewitten conputer software, where possession
of the software is maintained by the seller or a third party,
regardl ess of whether the charge for the service is on a per use, per
user, per |license, subscription, or sonme other basis.

(iit)(A The service described in (b)(i) of this subsection (6)
includes the right to access and use prewitten conputer software to
per form data processi ng.

(B) For purposes of this subsection (6)(b)(ii), "data processing"
means the systematic performance of operations on data to extract the
required information in an appropriate formor to convert the data to
usabl e information. Data processing includes check processing, inmage
processing, form processing, survey processing, payroll processing,
cl ai m processing, and simlar activities.
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(7)(a) _The_ term also_includes the sale_ of or_ charge_ nade_ for
custom software and the custom zation of prewitten conputer software
to a consuner, regardless of the nethod of delivery to the consuner.

(b) The term also includes the charge nade to consuners for the
right to_access_and_use_ custom software_ and_custom zed prewitten
conputer software, where possession of the software is_maintained by
the seller or athird party.

(8) The term also includes the sale of or charge made for an
extended warranty to a consuner. For purposes of this subsection,
"extended warranty” neans an agreenent for a specified duration to
performthe replacenent or repair of tangi ble personal property at no
addi ti onal charge or a reduced charge for tangi ble personal property,
| abor, or both, or to provide indemification for the replacenent or
repair of tangible personal property, based on the occurrence of
specified events. The term "extended warranty" does not include an
agreenent, otherwise neeting the definition of extended warranty in
this subsection, if no separate charge is made for the agreenent and
the value of the agreenent is included in the sales price of the
tangi bl e personal property covered by the agreenent. For purposes of
this subsection, "sales price" has the sane neaning as in RCW
82.08. 010.

((68))) (9(a) The term also includes the following sales to
consuners of digital goods, digital codes, and digital autonmated
servi ces:

(i) Sales in which the seller has granted the purchaser the right
of permanent use;

(1i) Sales in which the seller has granted the purchaser a right of
use that is | ess than pernanent;

(ti1) Sales in which the purchaser is not obligated to nake
conti nued paynent as a condition of the sale; and

(iv) Sales in which the purchaser is obligated to make conti nued
paynment as a condition of the sale.

(b) A retail sale of digital goods, digital codes, or digital
automated services under this subsection ((£8))) (9) includes any
services provided by the seller exclusively in connection with the
digital goods, digital codes, or digital autonated services, whether or
not a separate charge is nade for such servi ces.
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(c) For purposes of this subsection, "permanent"” neans perpetual or
for an indefinite or unspecified length of tine. A right of permnent
use is presuned to have been granted unless the agreenent between the
sell er and the purchaser specifies or the circunstances surrounding t he
transacti on suggest or indicate that the right to use term nates on the
occurrence of a condition subsequent.

((69Y)) (10) The termalso includes the charge nmade for providing
tangi bl e personal property along with an operator for a fixed or
i ndeterm nate period of tine. A consideration of this is that the
operator is necessary for the tangible personal property to perform as
designed. For the purpose of this subsection ((£9))) (10), an operator
must do nore than maintain, inspect, or set up the tangible persona
property.

(11) The termdoes not include the sale of or charge made for |abor
and services rendered in respect to the building, repairing, or
i nproving of any street, place, road, highway, easenent, right-of-way,
mass public transportation termnal or parking facility, bridge,
tunnel, or trestle which is owned by a nunicipal corporation or
political subdivision of the state or by the United States and which is
used or to be used primarily for foot or vehicular traffic including
mass transportati on vehicles of any ki nd.

((£28)y)) (12) The term also does not include sales of chem cal
sprays or washes to persons for the purpose of postharvest treatnent of
fruit for the prevention of scald, fungus, nold, or decay, nor does it
i ncl ude sal es of feed, seed, seedlings, fertilizer, agents for enhanced
pollination including insects such as bees, and spray materials to:
(a) Persons who participate in the federal conservation reserve
program the environnmental quality incentives program the wetlands
reserve program and the wildlife habitat incentives program or their
successors adm nistered by the United States departnment of agriculture;
(b) farmers for the purpose of producing for sale any agricul tural
product; and (c) farmers acting under cooperative habitat devel opnent
or access contracts with an organi zati on exenpt fromfederal incone tax
under Title 26 U S.C. Sec. 501(c)(3) of the federal internal revenue
code or the Washington state departnent of fish and wildlife to produce
or inprove wldlife habitat on |l and that the farner owns or | eases.

((+)) (13) The term does not include the sale of or charge nade
for labor and services rendered in respect to the constructing,
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repairing, decorating, or inproving of new or existing buildings or
ot her structures under, upon, or above real property of or for the
United States, any instrunentality thereof, or a county or city housing
authority created pursuant to chapter 35.82 RCW including the
installing, or attaching of any article of tangible personal property
therein or thereto, whether or not such personal property becones a
part of the realty by virtue of installation. Nor does the term
i nclude the sale of services or charges nmade for the clearing of |and
and the noving of earth of or for the United States, any
instrunmentality thereof, or a county or city housing authority. Nor
does the terminclude the sal e of services or charges nade for cleaning
up for the United States, or its instrunentalities, radioactive waste
and ot her by-products of weapons production and nuclear research and
devel opnent .

((+2)) (14) The term does not include the sale of or charge nade
for |l|abor, services, or tangible personal property pursuant to
agreenents providi ng mai ntenance services for bus, rail, or rail fixed
gui deway equi prent when a regional transit authority is the recipient
of the | abor, services, or tangi ble personal property, and a transit
agency, as defined in RCWS81.104.015, perforns the | abor or services.

(15) The term does not include the sale for resale of any service
described in this section if the sale would otherwi se constitute a
"sale at retail"” and "retail sale" under this section.

Sec. 1205. RCW 82.04.060 and 2009 c 535 s 403 are each anended to
read as foll ows:

"Sal e at whol esal e" or "whol esal e sal e" neans:

(1) Any sale, which is not a sale at retail, of:

(a) Tangi bl e personal property;

(b) Services defined as a retail sale in RCW82.04.050(2) (a) or
(9);

(c) Anmusenent or recreation services as defined in RCW
82.04.050(3) (a);

(d) Prewritten conputer software;

(e) Services described in RCW82.04.050 (6)(b) or (7);

(f) Extended warranties as defined in RCW 82. 04. 050(7);

(9) Conpetitive telephone service, ancillary services, or
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t el ecommuni cati ons service as those terns are defined in RCW82. 04. 065;
or

(h) Digital goods, digital codes, or digital automated services;
and

(2) Any charge made for |abor and services rendered for persons who
are not consuners, in respect to real or personal property, if such
charge is expressly defined as a retail sale by RCW 82.04.050 when
rendered to or for consunmers. For the purposes of this subsection (2),
"real or personal property" does not include any natural products naned
in RCW82. 04. 100.

Sec. 1206. RCW 82.04.060 and 2010 ¢ . . . (E2SHB 1597) s 203 are
each anended to read as foll ows:

"Sal e at whol esal e" or "whol esal e sal e" neans:

(1) Any sale, which is not a sale at retail, of:

(a) Tangi bl e personal property;

(b) Services defined as a retail sale in RCW82.04.050(2) (a) or
(9);

(c) Anmusenent or recreation services as defined in RCW
82.04.050(3)(a);

(d) Prewritten conputer software;

(e) Services described in RCW82.04.050 (6)(b) or (7);

(f) Extended warranties as defined in RCW 82. 04. 050(7);

(9) Conpetitive telephone service, ancillary services, or
t el ecommuni cati ons service as those terns are defined in RCW82. 04. 065;
or

(h) Digital goods, digital codes, or digital automated services;

(2) Any charge made for |abor and services rendered for persons who
are not consuners, in respect to real or personal property, if such
charge is expressly defined as a retail sale by RCW 82.04.050 when
rendered to or for consunmers. For the purposes of this subsection (2),
"real or personal property" does not include any natural products naned
in RCW82. 04. 100; and

(3) The sale of any service for resale, if the sale is excluded
from the definition of "sale at retail” and "retail sale" in RCW
82.04. 050(14).
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Sec. 1207. RCW 82.04.190 and 2009 c 535 s 302 are each anended to
read as foll ows:

"Consuner" means the foll ow ng:

(1) Any person who purchases, acquires, owns, holds, or uses any
article of tangi ble personal property irrespective of the nature of the
person's business and including, anong others, wthout Iimting the
scope hereof, persons who install, repair, clean, alter, 1inprove,
construct, or decorate real or personal property of or for consuners
ot her than for the purpose (a) of resale as tangi ble personal property
in the regul ar course of business or (b) of incorporating such property
as an ingredient or conponent of real or personal property when
installing, repairing, cleaning, altering, inprinting, inproving,
constructing, or decorating such real or personal property of or for
consuners or (c) of consum ng such property in producing for sale a new
article of tangi ble personal property or a new substance, of which such
property becones an ingredient or conponent or as a chem cal used in
processi ng, when the primary purpose of such chemcal is to create a
chem cal reaction directly through contact with an ingredient of a new
article being produced for sale or (d) of consumng the property
purchased in producing ferrosilicon which is subsequently used in
produci ng magnesium for sale, if the primary purpose of such property
is to create a chemcal reaction directly through contact with an
ingredient of ferrosilicon or (e) of satisfying the person's
obl i gati ons under an extended warranty as defined in RCW82.04.050(7),
i f such tangi bl e personal property replaces or becones an i ngredi ent or
conponent of property covered by the extended warranty wthout
i nterveni ng use by such person;

(2)(a) Any person engaged in any business activity taxable under
RCW 82. 04. 290 or 82.04.2908; (b) any person who purchases, acquires, or
uses any conpetitive telephone service, ancillary services, or
t el ecommuni cati ons service as those terns are defined i n RCW82. 04. 065,
other than for resale in the regular course of business; (c) any person
who purchases, acquires, or wuses any service defined in RCW
82.04.050(2) (a) or (g), other than for resale in the regular course of
business or for the purpose of satisfying the person's obligations
under an extended warranty as defined in RCW 82.04.050(7); (d) any
person who purchases, acquires, or uses any anmusenent and recreation
service defined in RCW82.04.050(3)(a), other than for resale in the
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regul ar course of business; (e) any person who purchases or acquires an
extended warranty as defined in RCW82.04.050(7) other than for resale
in the regular course of business; and (f) any person who is an end
user of software. For purposes of this subsection (2)(f) and RCW
82.04.050(6), a person who purchases or otherw se acquires prewitten
conput er sof t war e, who provi des services descri bed I n RCW
82.04.050(6) (b) and who will charge consuners for the right to access
and use the prewitten conputer software, is not an end user of the
prewitten conputer software;

(3) Any person engaged in the business of contracting for the
buil ding, repairing or inproving of any street, place, road, highway,
easenent, right-of-way, mass public transportation term nal or parking
facility, bridge, tunnel, or trestle which is owed by a nunicipal
corporation or political subdivision of the state of Washi ngton or by
the United States and which is used or to be used primarily for foot or
vehi cular traffic including mass transportation vehicles of any kind as
defined in RCW82.04. 280, in respect to tangi bl e personal property when
such person i ncorporates such property as an ingredi ent or conponent of
such publicly owned street, pl ace, r oad, hi ghway, easenent ,
right-of-way, mass public transportation terminal or parking facility,
bridge, tunnel, or trestle by installing, placing or spreading the
property in or upon the right-of-way of such street, place, road,
hi ghway, easenent, bridge, tunnel, or trestle or in or upon the site of
such mass public transportation termnal or parking facility;

(4) Any person who is an owner, |essee or has the right of
possession to or an easenent in real property which is being
constructed, repaired, decorated, inproved, or otherwise altered by a
person engaged i n business, excluding only (a) nunicipal corporations
or political subdivisions of the state in respect to | abor and services
rendered to their real property which is used or held for public road
purposes, and (b) the United States, instrunentalities thereof, and
county and city housing authorities created pursuant to chapter 35.82
RCWin respect to | abor and services rendered to their real property.
Not hi ng contained in this or any other subsection of this definition
shal |l be construed to nodify any other definition of "consuner";

(5 Any person who is an owner, |essee, or has the right of
possession to personal property which is being constructed, repaired,
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i nproved, cleaned, inprinted, or otherw se altered by a person engaged
i n busi ness;

(6) Any person engaged in the business of constructing, repairing,
decorating, or inproving new or existing buildings or other structures
under, upon, or above real property of or for the United States, any
instrunentality thereof, or a county or city housing authority created
pursuant to chapter 35.82 RCW including the installing or attaching of
any article of tangi ble personal property therein or thereto, whether
or not such personal property becones a part of the realty by virtue of
installation; also, any person engaged in the busi ness of clearing | and
and noving earth of or for the United States, any instrunentality
thereof, or a county or city housing authority created pursuant to
chapter 35.82 RCW Any such person ((shall—be)) is a consuner within
t he neani ng of this subsection in respect to tangi bl e personal property
incorporated into, installed in, or attached to such building or other
structure by such person, except that consunmer does not include any
person engaged in the business of constructing, repairing, decorating,
or inproving new or existing buildings or other structures under, upon,
or above real property of or for the United States, or any
instrunentality thereof, if the investnent project would qualify for
sal es and use tax deferral under chapter 82.63 RCWif undertaken by a
private entity;

(7) Any person who is a lessor of machinery and equipnent, the
rental of which is exenpt fromthe tax inposed by RCW 82. 08. 020 under
RCW 82.08.02565, with respect to the sale of or charge nade for
tangi bl e personal property consunmed in respect to repairing the
machi nery and equi pnent, if the tangi bl e personal property has a useful
life of |ess than one year. Not hi ng contained in this or any other
subsection of this section ((shat)) nay be construed to nodify any
ot her definition of "consuner";

(8) Any person engaged in the business of cleaning up for the
United States, or its instrunentalities, radioactive waste and ot her
by- products of weapons production and nucl ear research and devel opnent;

(9 Any person who is an owner, |essee, or has the right of
possessi on of tangi ble personal property that, under the ternms of an
extended warranty as defined in RCW82.04.050(7), has been repaired or
is replacenent property, but only with respect to the sale of or charge
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made for the repairing of the tangible personal property or the
repl acenent property;

(10) Any person who purchases, acquires, or uses services described
in RCW 82.04.050 (6)(b) or (7) other than for resale in the regular
course of business; and

(11) (a) Any end user of a digital product or digital code.

(b)(i) For purposes of this subsection, "end user" neans any
t axpayer as defined in RCW82.12. 010 ot her than a taxpayer who receives
by contract a digital product for further commercial broadcast,
rebroadcast, transmssion, retransmssion, |licensing, relicensing,
distribution, redistribution or exhibition of the product, in whole or
in part, to others. A person that purchases digital products or
digital codes for the purpose of giving away such products or codes

wll not be considered to have engaged in the distribution or
redi stribution of such products or codes and will be treated as an end
user;

(i) If a purchaser of a digital code does not receive the
contractual right to further redistribute, after the digital code is
redeened, the underlying digital product to which the digital code
rel ates, then the purchaser of the digital code is an end user. |If the
purchaser of the digital code receives the contractual right to further
redistribute, after the digital code is redeened, the underlying
digital product to which the digital code relates, then the purchaser
of the digital code is not an end user. A purchaser of a digital code
who has the contractual right to further redistribute the digital code
is an end user if that purchaser does not have the right to further
redistribute, after the digital code is redeened, the underlying
digital product to which the digital code rel ates.

Sec. 1208. RCW 82.04.190 and 2010 ¢ . . . (E2SHB 1597) s 204 are
each anmended to read as foll ows:

"Consuner" mneans the foll ow ng:

(1) Any person who purchases, acquires, owns, holds, or uses any
article of tangi ble personal property irrespective of the nature of the
person's business and including, anong others, wthout Iimting the
scope hereof, persons who install, repair, clean, alter, inprove,
construct, or decorate real or personal property of or for consuners
ot her than for the purpose of:
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(a) Resal e as tangi ble personal property in the regular course of
busi ness;

(b) I'ncorporating such property as an ingredient or conponent of
real or personal property when installing, repairing, cleaning,
altering, inprinting, inproving, constructing, or decorating such real
or personal property of or for consuners;

(c) Consum ng such property in producing for sale as a new article
of tangible personal property or a new substance, of which such
property becones an ingredient or conmponent or as a chemi cal used in
processi ng, when the primary purpose of such chemcal is to create a
chem cal reaction directly through contact with an ingredient of a new
article being produced for sale;

(d) Consuming the property purchased in producing ferrosilicon
which is subsequently used in producing magnesium for sale, if the
primary purpose of such property is to create a chemcal reaction
directly through contact with an i ngredient of ferrosilicon; or

(e) Satisfying the person's obligations under an extended warranty
as defined in RCW 82.04.050(7), if such tangible personal property
repl aces or becones an ingredient or conponent of property covered by
t he extended warranty w thout intervening use by such person;

(2)(a) Any person engaged in any business activity taxable under
RCW 82. 04. 290 or 82.04.2908; (b) any person who purchases, acquires, or
uses any conpetitive telephone service, ancillary services, or
t el ecommuni cati ons service as those terns are defined i n RCW82. 04. 065,
other than for resale in the regular course of business; (c) any person
who purchases, acquires, or wuses any service defined in RCW
82.04.050(2) (a) or (g), other than for resale in the regular course of
business or for the purpose of satisfying the person's obligations
under an extended warranty as defined in RCW 82.04.050(7); (d) any
person who purchases, acquires, or uses any anusenent and recreation
service defined in RCW82.04.050(3)(a), other than for resale in the
regul ar course of business; (e) any person who purchases or acquires an
extended warranty as defined in RCW82.04.050(7) other than for resale
in the regular course of business; and (f) any person who is an end
user of software. For purposes of this subsection (2)(f) and RCW
82.04.050(6), a person who purchases or otherw se acquires prewitten
conput er sof t war e, who provi des servi ces descri bed I n RCW
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82.04.050(6) (b) and who will charge consuners for the right to access
and use the prewitten conputer software, is not an end user of the
prewitten conputer software;

(3) Any person engaged in the business of contracting for the
buil ding, repairing or inproving of any street, place, road, highway,
easenent, right-of-way, mass public transportation term nal or parking
facility, bridge, tunnel, or trestle which is owed by a nunicipal
corporation or political subdivision of the state of Washi ngton or by
the United States and which is used or to be used primarily for foot or
vehi cular traffic including mass transportation vehicles of any kind as
defined in RCW82.04. 280, in respect to tangi bl e personal property when
such person i ncorporates such property as an ingredi ent or conponent of
such publicly owned street, pl ace, r oad, hi ghway, easenent ,
right-of-way, mass public transportation termi nal or parking facility,
bridge, tunnel, or trestle by installing, placing or spreading the
property in or upon the right-of-way of such street, place, road,
hi ghway, easenent, bridge, tunnel, or trestle or in or upon the site of
such mass public transportation termnal or parking facility;

(4) Any person who is an owner, |lessee or has the right of
possession to or an easenent in real property which is being
constructed, repaired, decorated, inproved, or otherwi se altered by a
person engaged i n business, excluding only (a) municipal corporations
or political subdivisions of the state in respect to | abor and services
rendered to their real property which is used or held for public road
purposes, and (b) the United States, instrunentalities thereof, and
county and city housing authorities created pursuant to chapter 35.82
RCWin respect to | abor and services rendered to their real property.
Not hi ng contained in this or any other subsection of this definition
shal | be construed to nodify any other definition of "consuner";

(5 Any person who is an owner, |essee, or has the right of
possession to personal property which is being constructed, repaired,
i nproved, cleaned, inprinted, or otherw se altered by a person engaged
i n busi ness;

(6) Any person engaged in the business of constructing, repairing,
decorating, or inproving new or existing buildings or other structures
under, upon, or above real property of or for the United States, any
instrunentality thereof, or a county or city housing authority created
pursuant to chapter 35.82 RCW including the installing or attaching of
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any article of tangi ble personal property therein or thereto, whether
or not such personal property becones a part of the realty by virtue of
installation; also, any person engaged in the busi ness of clearing | and
and noving earth of or for the United States, any instrunentality
thereof, or a county or city housing authority created pursuant to
chapter 35.82 RCW Any such person is a consunmer within the neani ng of
this subsection in respect to tangi ble personal property incorporated
into, installed in, or attached to such building or other structure by
such person, except that consuner does not include any person engaged
in the business of constructing, repairing, decorating, or inproving
new or existing buildings or other structures under, upon, or above
real property of or for the United States, or any instrunentality
thereof, if the investnment project would qualify for sales and use tax
deferral under chapter 82.63 RCWif undertaken by a private entity;

(7) Any person who is a lessor of machinery and equi pnent, the
rental of which is exenpt fromthe tax inposed by RCW 82. 08. 020 under
RCW 82.08.02565, with respect to the sale of or charge nade for
tangi bl e personal property consuned in respect to repairing the
machi nery and equi pnent, if the tangi bl e personal property has a useful
life of |ess than one year. Not hi ng contained in this or any other
subsection of this section may be construed to nodify any other
definition of "consuner",;

(8) Any person engaged in the business of cleaning up for the
United States, or its instrunentalities, radioactive waste and ot her
by- products of weapons production and nucl ear research and devel opnent;

(9 Any person who is an owner, |essee, or has the right of
possessi on of tangi ble personal property that, under the ternms of an
extended warranty as defined in RCW82.04.050(7), has been repaired or
is replacenent property, but only with respect to the sale of or charge
made for the repairing of the tangible personal property or the
repl acenent property;

(10) Any person who purchases, acquires, or uses services described
in RCW 82.04.050 (6)(b) or (7) other than for resale in the regular
course of business;

(11) (a) Any end user of a digital product or digital code.

(b)(i) For purposes of this subsection, "end user" neans any
t axpayer as defined in RCW82. 12. 010 ot her than a taxpayer who receives
by contract a digital product for further comercial broadcast,
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rebroadcast, transmssion, retransmssion, |licensing, relicensing,
distribution, redistribution or exhibition of the product, in whole or
in part, to others. A person that purchases digital products or
digital codes for the purpose of giving away such products or codes

wll not be considered to have engaged in the distribution or
redi stribution of such products or codes and will be treated as an end
user;

(ti) If a purchaser of a digital code does not receive the
contractual right to further redistribute, after the digital code is
redeened, the underlying digital product to which the digital code
rel ates, then the purchaser of the digital code is an end user. |If the
purchaser of the digital code receives the contractual right to further
redistribute, after the digital code is redeened, the underlying
digital product to which the digital code relates, then the purchaser
of the digital code is not an end user. A purchaser of a digital code
who has the contractual right to further redistribute the digital code
is an end user if that purchaser does not have the right to further
redistribute, after the digital code is redeened, the underlying
digital product to which the digital code relates; and

(12) Any person who provides services described in RCW
82. 04. 050(9). Any such person is a consuner wth respect to the
pur chase, acquisition, or use of the tangi ble personal property that
the person provides along with an operator in rendering services
defined as aretail sale in RCW82.04.050(9). Any such person nay al so
be a consuner under other provisions of this section.

Sec. 1209. RCW 82.04.215 and 2003 c 168 s 601 are each anended to
read as foll ows:

(1) "Conputer"™ nmeans an el ectronic device that accepts information
in digital or simlar formand manipulates it for a result based on a
sequence of instructions.

(2) "Conputer software" neans a set of coded instructions designed
to cause a conputer or automatic data processing equi pnent to perform
a task. All software is classified as either prewitten or custom
Consistent with this definition "conputer software" includes only those
sets of coded instructions intended for use by an end user and
specifically excludes retained rights in software and naster copi es of
sof t war e.
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(3) "Custom software" nmeans conputer software created for a single
per son.

(4) "Custom zation of prewitten conputer software"” neans any
alteration, nodification, or developnent of applications using or
incorporating prewitten conputer software for a specific person.
"Custom zation of prewitten conputer software” includes individualized
configuration of software to work with other software and conputer
har dwar e but does not include routine installation. Custom zation of
prewitten conputer software does not change the underlying character
or taxability of the original prewitten conputer software.

(5) "Master copies" of software neans copies of software from which
a software devel oper, aut hor, i nvent or, publ i sher, i censor,
subl i censor, or distributor nakes copies for sale or |license.

(6) "Prewitten conputer software” nmeans conputer software,
including prewitten upgrades, that is not designed and devel oped by
the author or other creator to the specifications of a specific
purchaser. The conbining of two or nore prewitten conputer software
progranms or prewitten portions thereof does not cause the conbination
to be other than prewitten conputer software. Prewitten conputer
software includes software designed and devel oped by the author or
other creator to the specifications of a specific purchaser when it is
sold to a person other than such purchaser. Were a person nodifies or
enhances conputer software of which such persons is not the author or
creator, the person ((shal—be)) is deened to be the author or creator
only of the person's nodifications or enhancenents. Prewitten
conputer software or a prewitten portion thereof that is nodified or
enhanced to any degree, where such nodification or enhancenent is
desi gned and devel oped to the specifications of a specific purchaser,
remains prewitten conputer software; however where there is a
reasonabl e, separately stated charge or an invoice or other statenent
of the price given to the purchaser for the nodification or
enhancenment, the nodification or enhancenent ((shalt)) does not
constitute prewitten conputer software.

(7) "Retained rights" means any and all rights, including
intellectual property rights such as those rights arising from
copyrights, patents, and trade secret |laws, that are owned or are held
under contract or license by a software devel oper, author, inventor
publ i sher, licensor, sublicensor, or distributor.
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NEW__ SECTION. Sec. 1210. RCW  82.04. 29001 (Creation and
di stribution of custom software--Custom zation of prewitten conputer
sof t war e- - Taxabl e services) and 2003 ¢ 168 s 602 & 1998 ¢ 332 s 4 are
each repeal ed.

Sec. 1211. RCW 82.08.02088 and 2009 c 535 s 701 are each anended
to read as foll ows:

(1) The tax inposed by RCW82.08. 020 does not apply to the sal e of
digital goods, digital codes, digital automated services, prewitten
conputer software, or services defined as a retail sale in RCW
82.04.050 (6)(b) or (7) to a buyer that provides the seller with an
exenption certificate claimng multiple points of use. An exenption
certificate claimng mnmultiple points of use nust be in a form and
contain such informati on as required by the departnent.

(2) A buyer is entitled to use an exenption certificate claimng
multiple points of wuse only if the buyer is a business or other
organi zation and the digital goods or digital automated services
purchased, or the digital goods or digital autonmated services to be
obtained by the digital code purchased, or the prewitten conputer
software or services defined as a retail sale in RCW82.04.050 (6)(b)
or (7) purchased will be concurrently available for use within and
outside this state. A buyer is not entitled to use an exenption
certificate claimng multiple points of use for digital goods, digital
codes, digital automated services, prewitten conputer software, or
services defined as a retail sale in RCW82.04.050(6)(b) purchased for
personal use.

(3) A buyer claimng an exenption under this section nust report
and pay the tax inposed in RCW 82.12.020 and any |ocal use taxes
i nposed under the authority of chapter 82.14 RCW and RCW 81.104.170
directly to the department in accordance wth RCW 82.12.02088 and
82. 14. 457.

(4) For purposes of this section, "concurrently available for use
within and outside this state" nmeans that enpl oyees or other agents of
the buyer may use the digital goods, digital autonated services,
prewitten conputer software, or services defined as a retail sale in
RCW 82.04.050 (6)(b) or (7) sinultaneously fromone or nore | ocations
within this state and one or nore locations outside this state. A
digital code is concurrently available for use within and outside this
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state if enployees or other agents of the buyer may use the digita
goods or digital automated services to be obtained by the code
simul taneously at one or nore locations within this state and one or
nore | ocations outside this state.

Sec. 1212. RCW82.12.010 and 2009 c 535 s 304 are each anended to
read as foll ows:

For the purposes of this chapter:

(1) "Purchase price" nmeans the sane as sales price as defined in
RCW 82. 08. 010;

(2)(a) "Value of the article used" ((shall—be)) is the purchase
price for the article of tangible personal property, the use of which
is taxabl e under this chapter. The termalso includes, in addition to
the purchase price, the anount of any tariff or duty paid with respect
to the inportation of the article used. |In case the article used is
acquired by lease or by gift or is extracted, produced, or manufactured
by the person using the sane or is sold under conditions wherein the
purchase price does not represent the true value thereof, the val ue of
the article used ((shalt)) nust be determned as nearly as possible
according to the retail selling price at place of use of simlar
products of Iike quality and character under such rules as the
departnment may prescri be.

(b) I'n case the articles used are acquired by bailnment, the val ue
of the use of the articles so used ((shalt)) nust be in an anount
representing a reasonable rental for the use of the articles so bail ed,
determ ned as nearly as possible according to the val ue of such use at
the places of use of simlar products of |ike quality and character
under such rules as the departnent of revenue nmay prescribe. In case
any such articles of tangi ble personal property are used in respect to
the construction, repairing, decorating, or inproving of, and which
beconme or are to becone an ingredient or conponent of, new or existing
bui | di ngs or other structures under, upon, or above real property of or
for the United States, any instrunentality thereof, or a county or city
housi ng authority created pursuant to chapter 35.82 RCW i ncluding the
installing or attaching of any such articles therein or thereto,
whet her or not such personal property becones a part of the realty by
virtue of installation, then the value of the use of such articles so
used ((shalt)) nust be determ ned according to the retail selling price
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of such articles, or in the absence of such a selling price, as nearly
as possible according to the retail selling price at place of use of
simlar products of like quality and character or, in the absence of
either of these selling price nmeasures, such value may be determ ned
upon a cost basis, in any event under such rules as the departnent of
revenue may prescri be.

(c) In the case of articles owned by a user engaged in business
outside the state which are brought into the state for no nore than one
hundred eighty days in any period of three hundred sixty-five
consecutive days and which are tenporarily used for business purposes
by the person in this state, the value of the article used ((shaH))
nmust be an anount representing a reasonable rental for the use of the
articles, unless the person has paid tax under this chapter or chapter
82. 08 RCWupon the full value of the article used, as defined in (a) of
t hi s subsecti on.

(d) In the case of articles manufactured or produced by the user
and used in the manufacture or production of products sold or to be
sold to the departnent of defense of the United States, the value of
the articles used ((shall)) nust be determ ned according to the val ue
of the ingredients of such articles.

(e) Inthe case of an article manufactured or produced for purposes
of serving as a prototype for the devel opnent of a new or inproved
product, the value of the article used ((shak)) nust be determ ned by:
(1) The retail selling price of such new or inproved product when first
offered for sale; or (ii) the value of materials incorporated into the
prototype in cases in which the new or inproved product is not offered
for sale.

(f) In the case of an article purchased with a direct pay permt
under RCW 82.32.087, the value of the article used ((shalk—be)) is
determ ned by the purchase price of such article if, but for the use of
the direct pay permt, the transaction woul d have been subject to sales
t ax;

(3) "Value of the service used" neans the purchase price for the
digital automated service or other service, the use of which is taxable
under this chapter. If the service is received by gift or under
condi ti ons wherein the purchase price does not represent the true val ue
thereof, the value of the service used ((shallh)) nust be determ ned as
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nearly as possible according to the retail selling price at place of
use of simlar services of like quality and character under rules the
departnment may prescri be;

(4) "Value of the extended warranty used" nmeans the purchase price
for the extended warranty, the use of which is taxable under this
chapter. If the extended warranty is received by gift or wunder
condi ti ons wherein the purchase price does not represent the true val ue
of the extended warranty, the value of the extended warranty used
((shalt)) nust be determ ned as nearly as possible according to the
retail selling price at place of use of simlar extended warranties of
i ke quality and character under rules the departnent may prescri be;

(5) "Value of the digital good or digital code used" neans the
purchase price for the digital good or digital code, the use of which
is taxabl e under this chapter. |If the digital good or digital code is
acquired other than by purchase, the value of the digital good or
digital code nust be determ ned as nearly as possible according to the
retail selling price at place of use of simlar digital goods or
digital codes of like quality and character under rul es the depart nent
may prescri be;

(6) "Use," "used," "using," or "put to use" have their ordinary
meani ng, and nean:

(a) Wth respect to tangible personal property, the first act
within this state by which the taxpayer takes or assunmes dom nion or
control over the article of tangi bl e personal property (as a consuner),
and i ncl ude installation, st or age, wi t hdr awal from storage,
distribution, or any other act preparatory to subsequent actual use or
consunption within this state;

(b) Wth respect to a service defined in RCW 82.04.050(2)(a), the
first act within this state after the service has been perforned by
whi ch the taxpayer takes or assunes domnion or control over the
article of tangible personal property upon which the service was
performed (as a consuner), and includes installation, storage,
w thdrawal from storage, distribution, or any other act preparatory to
subsequent actual use or consunption of the article within this state;

(c) Wth respect to an extended warranty, the first act wwthin this
state after the extended warranty has been acquired by which the
t axpayer takes or assunmes domnion or control over the article of
tangi bl e personal property to which the extended warranty applies, and
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i ncludes installation, storage, withdrawal fromstorage, distribution,
or any other act preparatory to subsequent actual use or consunption of
the article within this state;

(d) Wth respect to a digital good or digital code, the first act
within this state by which the taxpayer, as a consuner, Views,
accesses, downl oads, possesses, st ores, opens, mani pul at es, or
ot herwi se uses or enjoys the digital good or digital code;

(e) Wth respect to a digital autonmated service, the first act
within this state by which the taxpayer, as a consuner, uses, enjoys,
or otherw se receives the benefit of the service;

(f) Wth respect to a service defined as a retail sale in RCW
82.04.050 (6)(b) or (7), the first act wwthin this state by which the
t axpayer, as a consuner, accesses the ((prewitten)) conputer software;
and

(g) Wth respect to a service defined as a retail sale in RCW
82.04.050(2)(g), the first act wwthinthis state after the service has
been perforned by which the taxpayer, as a consuner, Views, accesses,
downl oads, possesses, stores, opens, nmani pul ates, or otherw se uses or
enj oys the digital good upon which the service was perforned,

(7) "Taxpayer" and "purchaser"” include all persons included within
t he neaning of the word "buyer" and the word "consuner” as defined in
chapters 82.04 and 82. 08 RCW

(8)(a)(i) Except as provided in (a)(ii) of this subsection (8),
"retailer"” means every seller as defined in RCW 82.08.010 and every
person engaged i n the busi ness of selling tangi ble personal property at
retail and every person required to collect from purchasers the tax
i nposed under this chapter.

(ii1) "Retailer"™ does not include a professional enpl oyer
organi zati on when a covered enpl oyee coenpl oyed with the client under
the terns of a professional enployer agreenent engages in activities
that constitute a sale of tangible personal property, extended
warranty, digital good, digital code, or a sale of any digital
automat ed service or service defined as a retail sale in RCW82.04. 050
(2)(a) or (g9), (3)(a), ((er)) (6)(b), or (7) that is subject to the tax
i nposed by this chapter. In such cases, the client, and not the
pr of essi onal enpl oyer organi zation, is deened to be the retailer and is
responsible for collecting and remtting the tax inposed by this
chapter.
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(b) For the purposes of (a) of this subsection, the terns "client,"”
"covered enpl oyee, " " pr of essi onal enpl oyer agreenent, " and
"professional enployer organi zation" have the sanme neanings as in RCW
82. 04. 540;

(9) "Extended warranty" has the sanme neaning as in RCW
82.04. 050(7);

(10) The neaning ascribed to words and phrases in chapters 82.04
and 82.08 RCW insofar as applicable, ((shalHt—have)) has full force and
effect wth respect to taxes inposed under the provisions of this
chapter. "Consuner,"” in addition to the neaning ascribed to it in
chapters 82.04 and 82.08 RCW insofar as applicable, ((shath)) also
means any person who distributes or displays, or causes to be
di stributed or displayed, any article of tangible personal property,
except newspapers, the primary purpose of which is to pronote the sale
of products or services. Wth respect to property distributed to
persons within this state by a consuner as defined in this subsection
(10), the use of the property ((shalHt—be)) is deened to be by such
consurer.

Sec. 1213. RCW82.12.020 and 2009 c 535 s 305 are each anended to
read as foll ows:

(1) There is ((hereby)) levied and ((t+here—shalt—be)) collected
fromevery person in this state a tax or excise for the privilege of
using wthin this state as a consuner any:

(a) Article of tangible personal property purchased at retail, or
acquired by l|lease, gift, repossession, or bailnment, or extracted or
produced or manufactured by the person so using the sanme, or otherw se
furnished to a person engaged in any business taxable under RCW
82.04.280 (2) or (7), including tangible personal property acquired at
a casual or isolated sale, and including by-products used by the
manuf acturer thereof, except as otherwise provided in this chapter
irrespective of whether the article or simlar articles are
manuf actured or are available for purchase within this state;

(b) Prewitten conputer software, regardless of the nethod of
delivery, but excluding prewitten conputer software that is either
provided free of charge or is provided for tenporary use in view ng
i nformati on, or both;
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(c) Services defined as a retail sale in RCW82.04.050 (2)(a) or
(9), (3)(a), ((er)) (6)(b), or (7), excluding services defined as a
retail sale in RCW82.04.050(6)(b) that are provided free of charge;

(d) Extended warranty; or

(e)(i) Digital good, digital code, or digital autonated service,
i ncluding the use of any services provided by a seller exclusively in
connection with digital goods, digital codes, or digital automated
servi ces, whether or not a separate charge is nade for such servi ces.

(i1) Wth respect to the use of digital goods, digital autonated
services, and digital codes acquired by purchase, the tax inposed in
this subsection (1)(e) applies in respect to:

(A) Sales in which the seller has granted the purchaser the right
of permanent use;

(B) Sales in which the seller has granted the purchaser a right of
use that is | ess than permnent;

(C Sales in which the purchaser is not obligated to nmake conti nued
paynment as a condition of the sale; and

(D) Sales in which the purchaser is obligated to make conti nued
paynment as a condition of the sale.

(ii1) Wth respect to digital goods, digital automated services,
and digital codes acquired other than by purchase, the tax inposed in
this subsection (1)(e) applies regardless of whether or not the
consuner has a right of permanent use or is obligated to nake continued
paynment as a condition of use.

(2) The provisions of this chapter do not apply in respect to the
use of any article of tangible personal property, extended warranty,
digital good, digital code, digital automated service, or service
t axabl e under RCW 82.04.050 (2)(a) or (g), (3)(a), ((eF)) (6)(b), or
(7), if the sale to, or the use by, the present user or the present
user's bailor or donor has already been subjected to the tax under
chapter 82.08 RCWor this chapter and the tax has been paid by the
present user or by the present user's bailor or donor.

(3)(a) Except as provided in this section, paynent of the tax
i nposed by this chapter or chapter 82.08 RCW by one purchaser or user
of tangi bl e personal property, extended warranty, digital good, digital
code, digital automated service, or other service does not have the
ef fect of exenpting any other purchaser or user of the sane property,

Oficial Print - 120 6143-S. E2 AMH ENGR H5824. E



© 00 N O Ol WDN P

W W W NDNDNDNDDNDDNDDNDNMNDNMNDNPEPRPPPPPEPERPPEPPREPPE
N PO O 00 NO Ol A WNPEFP O OO0Lm~NO O M~ WwDNPEL O

33
34

35
36

extended warranty, digital good, digital code, digital automated
service, or other service fromthe taxes inposed by such chapters.

(b) The tax inposed by this chapter does not apply:

(i) If the sale to, or the use by, the present user or his or her
bail or or donor has already been subjected to the tax under chapter
82.08 RCWor this chapter and the tax has been paid by the present user
or by his or her bailor or donor;

(1i) In respect to the use of any article of tangible personal
property acquired by bailnment and the tax has once been paid based on
reasonabl e rental as determ ned by RCW 82. 12. 060 neasured by the val ue
of the article at tinme of first use nultiplied by the tax rate i nposed
by chapter 82.08 RCWor this chapter as of the tine of first use;

(iii) In respect to the use of any article of tangible personal
property acquired by bailnment, if the property was acquired by a
previous bailee from the sane bailor for use in the sanme general
activity and the original bailnent was prior to June 9, 1961; or

(iv) To the use of digital goods or digital automated services,
whi ch were obtained through the use of a digital code, if the sale of
the digital code to, or the use of the digital code by, the present
user or the present user's bailor or donor has al ready been subjected
to the tax under chapter 82.08 RCWor this chapter and the tax has been
paid by the present user or by the present user's bailor or donor.

(4)(a) Except as provided in (b) of this subsection (4), the tax is
| evied and nust be collected in an amobunt equal to the value of the
article used, value of the digital good or digital code used, val ue of
the extended warranty used, or value of the service used by the
taxpayer, nmultiplied by the applicable rates in effect for the retail
sal es tax under RCW 82. 08. 020.

(b) I'n the case of a seller required to collect use tax fromthe
purchaser, the tax nust be collected in an anount equal to the purchase
price multiplied by the applicable rate in effect for the retail sales
t ax under RCW82. 08. 020.

PART XI |1
PUD Privilege Tax Clarification

Sec. 1301. RCW 54. 28. 011 and 1957 ¢ 278 s 12 are each anended to
read as foll ows:
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"G oss revenue" ((shatk)) neans the anount received fromthe sale
of electric energy, which also includes any reqularly recurring charge
billed to consuners as a_condition of receiving electric energy, and
excluding any tax levied by a nmunicipal corporation upon the district
pursuant to RCW54. 28. 070.

PART XIV
Tenporarily Increasing the Business and Cccupati on Tax on Service
Busi nesses while Increasing the Small Business Credit for the Sane
Busi nesses

NEW SECTI ON.  Sec. 1401. A new section is added to chapter 82.04
RCWto read as foll ows:

(1) Beginning May 1, 2010, through June 30, 2013, an additiona
rate of tax of .25 percent is added to the rate provided for in RCW
82.04. 285 and 82.04.290(2)(a).

(2)(a) The additional rate in subsection (1) of this section does
not apply to persons engaged in the business of scientific research and

devel opment services including but not Ilimted to research and
devel opnent in the physical, engineering, and life sciences (such as
agriculture, bacteriological, biotechnology, chemcal, |life sciences,

and physical science research and devel opnent | aboratories or services)
and research and developnent in the social sciences and humanities
(such as archaeol ogi cal, behavioral, cognitive, econom c, |anguage, and
| earni ng research or devel opnent services).

(b) The additional rate in subsection (1) of this section does not
apply to persons engaging within this state in business as a hospital,
as defined in RCW 70. 41. 020.

Sec. 1402. RCW 82.04.4451 and 1997 ¢ 238 s 2 are each anended to
read as foll ows:

(1) I'n conmputing the tax inposed under this chapter, a credit is
al | oned agai nst the anount of tax otherw se due under this chapter, as
provided in this section. The maxinmum credit for a taxpayer, except
for taxpayers subject to_tax under RCW 82.04.290(2)(a) and 82.04. 285,
for a reporting period is thirty-five dollars nmultiplied by the nunber
of months in the reporting period, as determ ned under RCW 82. 32. 045.
The maximumcredit for a taxpayer, which reports at least fifty percent
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of its taxable incone under RCW 82.04.290(2)(a) and_82.04.285, for a
reporting period is seventy dollars multiplied by the nunber of nonths
in the reporting period, as determ ned under RCW82. 32. 045.

(2) When the anount of tax otherwi se due under this chapter is
equal to or less than the maxinumcredit, a credit is allowed equal to
t he anobunt of tax otherw se due under this chapter

(3) Wien the anount of tax otherw se due under this chapter exceeds
the maxinmum credit, a reduced credit is allowed equal to twice the
maxi mum credit, mnus the tax otherw se due under this chapter, but not
| ess than zero.

(4) The departnent may prepare a tax credit table consisting of tax
ranges using increnents of no nore than five dollars and a
corresponding tax credit to be applied to those tax ranges. The table
shall be prepared in such a manner that no taxpayer will owe a greater
anount of tax by using the table than woul d be owed by perform ng the
cal cul ati on under subsections (1) through (3) of this section. Atable
prepared by the departnment under this subsection ((shall)) nust be used
by all taxpayers in taking the credit provided in this section.

Sec. 1403. RCW 82.32.045 and 2006 c 256 s 1 are each anended to
read as foll ows:

(1) Except as otherwi se provided in this chapter, paynents of the
t axes i nposed under chapters 82.04, 82.08, 82.12, 82.14, and 82.16 RCW
along with reports and returns on forns prescribed by the departnent,
are due nmonthly within twenty-five days after the end of the nonth in
whi ch the taxable activities occur.

(2) The departnent of revenue nmay relieve any taxpayer or class of
t axpayers fromthe obligation of remtting nonthly and may require the
return to cover other longer reporting periods, but in no event may
returns be filed for a period greater than one year. For these
t axpayers, tax paynents are due on or before the | ast day of the nonth
next succeedi ng the end of the period covered by the return.

(3) The departnment of revenue nay also require verified annua
returns fromany taxpayer, setting forth such additional information as
it my deemnecessary to correctly determne tax liability.

(4) Notw thstanding subsections (1) and (2) of this section, the
departnent may relieve any person of the requirenent to file returns if
the follow ng conditions are net:
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(a) The person's value of products, gross proceeds of sales, or
gross incone of the business, from all business activities taxable
under chapter 82.04 RCW is |ess than twenty-ei ght thousand doll ars per
year, except for businesses paying at least fifty percent of their tax
under RCW 82.04.290(2)(a) and_ 82.04.285, the amount of business
activities taxable under chapter 82.04 RCW is_less than_fifty-six
t housand dollars per year;

(b) The person's gross incone of the business fromall activities
taxabl e under chapter 82.16 RCW is less than twenty-four thousand
dol l ars per year; and

(c) The person is not required to collect or pay to the departnent
of revenue any other tax or fee which the departnent is authorized to
col |l ect.

PART XV
Property Managenent Sal ari es

NEW_ _SECTION. Sec. 1501. RCW 82.04.394 (Exenptions--Anmounts
recei ved by property managenent conpany for on-site personnel) and 1998
c 338 s 2 are each repeal ed.

PART XVI
Conventi on Center Taxes

Sec. 1601. RCW67.40.140 and 1995 c 386 s 2 are each anended to
read as foll ows:

When remtting sales tax receipts to the state under RCW 82. 14. 050,
the city treasurer, or its designee, ((shalh)) nust at the sane tine
remt the sales taxes <collected under RCW 67.40.130 for the
muni ci pality. ((Fhre—suvm-se——ecolleected—andpatd—over—on—behalt—of—the

Sec. 1602. RCW67.40.190 and 1995 c 386 s 7 are each anended to
read as follows:

(1) Moneys received fromany tax inposed under RCW67. 40. 130 shal
be used for the purpose of providing funds to the corporation for the
costs associated with paying all or any part of the cost associated
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with: The financing, design, acquisition, construction, equipping,
oper ati ng, mai nt ai ni ng, and reequipping of convention center
facilities; the acquisition, construction, and relocation costs of
repl acenent housing; and repaynent of |oans and advances from the
state, including | oans authorized previously under this chapter, or to
pay or secure the paynent of all or part of the principal of or
interest on any state bonds issued for purposes authorized under this
chapter.

(2) If any of the revenue fromany | ocal sales tax authorized under
RCW 67.40. 130 ((shal+—have)) has been encunbered or pledged by the
state to secure the paynent of any state bonds as authorized under RCW
67.40.030, then as long as that agreenent or pledge ((shalk—be)) is in
effect, the legislature shall not wthdraw fromthe nunicipality the
authority to levy and collect the tax ((er—thetax—eredit)) authorized
under RCW67.40. 130 ((and—67+40-140)).

Sec. 1603. RCW82.14.410 and 2001 ¢ 6 s 1 are each anended to read
as follows:

(1) A local sales and use tax change adopted after Decenber 1,
2000, nust provide an exenption for those sales of |odging for which,
but for the exenption, the total sales tax rate inposed on sal es of
| odgi ng woul d exceed the greater of:

(a) Twel ve percent; or

(b) The total sales tax rate that would have applied to the sale of
|l odging if the sale were made on Decenber 1, 2000.

(2) For the purposes of this section:

(a) "Local sales and use tax change" is defined as provided in RCW
82.14. 055.

(b) "Sale of |odging" neans the sale of or charge nmade for the
furni shing of |odging and all other services by a hotel, room ng house,
tourist court, notel, trailer canp, and the granting of any simlar
license to use real property.

(c) "Total sales tax rate" neans the conbined rates of all state
and | ocal taxes inposed under this chapter and chapters 36. 100, 67. 28,
67.40, and 82.08 RCW and any other tax authorized after March 29
2001, if the tax is in the nature of a sales tax collected fromthe
buyer, but excluding taxes inposed under RCW 81. 104. 170 bef ore Decenber
1, 2000, and taxes inposed under RCW67.40.130.
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Sec. 1604. RCW67.28.181 and 2004 ¢ 79 s 8 are each anended to
read as foll ows:

(1) The legislative body of any nmunicipality may inpose an excise
tax on the sale of or charge made for the furnishing of lodging that is
subject to tax under chapter 82.08 RCW The rate of tax ((shatk)) may
not exceed the | esser of two percent or a rate that, when conbined with
all other taxes inposed upon sales of lodging within the nmunicipality
under this chapter and chapters 36.100, 67.40, 82.08, and 82.14 RCW
equal s twelve percent. A tax under this chapter ((shatH)) may not be
i nposed in increnents smaller than tenths of a percent.

(2) Notw t hstandi ng subsection (1) of this section:

(a) If a municipality was authorized to inpose taxes under this
chapter or RCW 67.40.100 or both with a total rate exceeding four
percent before July 27, 1997, such total authorization ((shaH)) nust
continue through January 31, 1999, and thereafter the municipality may
inpose a tax under this section at a rate not exceeding the rate
actually inposed by the nmunicipality on January 31, 1999.

(b) If a city or town, other than a nunicipality inmposing a tax
under (a) of this subsection, is located in a county that inposed taxes
under this chapter with a total rate of four percent or nore on January
1, 1997, the city or town may not inpose a tax under this section.

(c) If a city has a popul ation of four hundred t housand or nore and
is located in a county with a population of one mllion or nore, the
rate of tax inposed under this chapter by the city ((shaH)) nmay not
exceed the | esser of four percent or a rate that, when conbined with
all other taxes inposed upon sales of lodging in the nunicipality under
this chapter and chapters 36. 100, 67.40, 82.08, and 82.14 RCW equals
((+H+t+een)) seventeen and two-tenths percent.

(d) If a municipality was authorized to inpose taxes under this
chapter or RCW 67.40.100, or both, at a rate equal to six percent
before January 1, 1998, the nunicipality may inpose a tax under this
section at a rate not exceeding the rate actually inposed by the
muni ci pality on January 1, 1998.

(3) Any county ordi nance or resolution adopted under this section
((shalt)) nust contain a provision allow ng a credit against the county
tax for the full anpunt of any city or town tax inposed under this
section upon the sane taxabl e event.
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PART XVI |
M scel | aneous Provi si ons

NEW SECTI ON. Sec. 1701. (1) Except as provided in subsection (2)
of this section, if any provision of Part | of this act or its
application to any person or circunstance is held invalid, the
remai nder of Part | of this act or the application of the provision to
ot her persons or circunstances is not affected.

(2) If a court of conpetent jurisdiction, in a final judgnent not
subj ect to appeal, adjudges any provision of section 104(1)(c) of this
act unconstitutional or otherwse invalid, Part | of this act is nul
and voidinits entirety.

NEW SECTION. Sec. 1702. Part | of this act applies with respect
to gross incone of the business, as defined in RCW82.04.080, including
gross inconme fromroyalties as defined in RCW82.04. 2907, generated on
and after July 1, 2010. For purposes of calculating the thresholds in
section 104(1)(c) of this act for the 2010 tax year, property, payroll,
and recei pts are based on the entire 2010 tax year.

NEW SECTION. Sec. 1703. Part Il of this act nust be construed
liberally to effectuate the legislature's intent to ensure that all
busi nesses and i ndividuals pay their fair share of taxes.

NEW SECTION.  Sec. 1704. Sections 502, 802, and 803 of this act
apply both retroactively and prospectively.

NEW SECTION.  Sec. 1705. 1In accordance with Article VIII, section
5 of the state Constitution, sections 802, 803, and 1704 of this act do
not authorize refunds of business and occupation tax validly collected
before April 1, 2010, on amounts received by an individual from a
corporation as conpensation for serving as a nenber of that
corporation's board of directors.

NEW SECTI ON. Sec. 1706. Section 502 of this act does not affect
any final judgnents, not subject to appeal, entered by a court of
conpetent jurisdiction before the effective date of this section.
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NEW SECTION. Sec. 1707. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTI ON. Sec. 1708. Except as otherw se provided in this act,
this act is necessary for the imediate preservation of the public
peace, health, or safety, or support of the state governnent and its
existing public institutions, and takes effect April 1, 2010.

NEW SECTION.  Sec. 1709. Part XIV of this act is necessary for the
i mredi ate preservation of the public peace, health, or safety, or
support of the state governnment and its existing public institutions,
and takes effect May 1, 2010.

NEW SECTI ON. Sec. 1710. Sections 603, 605, 613, and 1202 of this
act expire June 10, 2010.

NEW SECTI ON. Sec. 1711. Sections 604, 606, 614, and 1203 of this
act take effect June 10, 2010.

NEW SECTI ON. Sec. 1712. Sections 106, 802, 1102, 1203, 1205, and
1207 of this act expire July 1, 2010.

NEW SECTION. Sec. 1713. Part 111 and sections 101 through 105,
107 through 111, 402, 803, 1103, 1204, 1206, and 1208 of this act take
effect July 1, 2010.

NEW SECTI ON.  Sec. 1714. Section 607 of this act expires July 1,
2011.

NEW SECTION. Sec. 1715. Section 608 of this act takes effect July
1, 2011.

NEW SECTION. Sec. 1716. Part I X of this act takes effect January
1, 2011.
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