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HOUSE JO NT MEMORI AL 4013

St ate of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Sessi on
By Representatives Warnick, Ahern, Sunp, MCune, Pearson and Dunn
Read first time 02/02/2007. Referred to Commttee on Judiciary.

TO THE HONCRABLE GEORGE W BUSH, PRESI DENT OF THE UNI TED STATES,
AND TO THE PRESI DENT OF THE SENATE AND THE SPEAKER OF THE HOUSE OF
REPRESENTATI VES, AND TO THE SENATE AND HOUSE OF REPRESENTATI VES OF THE
UNI TED STATES, | N CONGRESS ASSEMBLED, AND TO THE HONORABLE ALBERTO R
GONZALES, ATTORNEY GENERAL FOR THE UNI TED STATES, AND TO THE HONORABLE
MEMBERS OF THE UNI TED STATES SUPREME COURT, AND TO THE HONORABLE
CHRI STINE O GREGO RE, GOVERNOR OF THE STATE OF WASHI NGTON, AND TO THE
HONORABLE ROB MCKENNA, ATTORNEY GENERAL FOR THE STATE OF WASHI NGTON:

We, your Menorialists, the Senate and House of Representatives of
the State of Washington, in |legislative session assenbl ed, respectfully
represent and petition as follows:

VWHEREAS, In the wake of the 9th Circuit Court of Appeals' decision
in Newdow v. U. S. Congress in June of 2002, holding that the phrase in
the Pledge of Allegiance, "one Nation wunder God," violates the
Establishnent Clause and a growng secular novenent, concerned
citizens, and civic groups, such as the Fraternal Order of Eagles fear
court decisions such as Newdow may strip the words "under God" fromthe
Pl edge of All egiance; and

VWHEREAS, Newdow v. U.S. Congress was decided 2-1 by a 3 judge panel
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of the Court of Appeals for the 9th Crcuit, and the full court has
refused to reconsider the decision en banc; and

VWHEREAS, Shortly after the 9th Grcuit's ruling that the Pl edge of
Al | egi ance was unconstitutional, the United States Senate approved a
resol ution "expressing support for the Pledge of Allegiance” and aski ng
Senate counsel to "seek to intervene in the case" with the Resol ution
passi ng 99-0; and

VWHEREAS, Senator Dianne Feinstein 1issued a press release
imedi ately after the 9th Grcuit's ruling on the Pledge of Allegiance
which said, "I find the 9th Grcuit Court's opinion enbarrassing at
best, and | hope that this decision is pronptly overturned by the
United States Suprenme Court. This nation fromits foundation has had
a belief in God, and has a long tradition of expressing that belief.";
and

VWHEREAS, The Suprene Court of the United States ruled correctly
denyi ng Newdow st andi ng; and

WHEREAS, Newdow and ot hers have renewed their commtnent to bring
forward other law suits, either elimnating the use of the Pledge of
Al'l egi ance or the elimnation of the words "under God"; and

WHEREAS, The Pl edge of Allegiance was originally printed in 1892 in
t he magazi ne, Youth's Conpani on; and

WHEREAS, The original text has been altered only twice, in 1923 the
words "the flag of the United States of Anerica" were substituted for
the words "ny flag,"” and in 1954 Congress added the words "under God";
and

VWHEREAS, The phrase "under God" first appeared in President
Lincoln's Gettysburg Address, which concluded that "this nation, under
God, shall have a new birth of freedom and that governnent of the
people, by the people, for the people, shall not perish from the
earth."”; and

VWHEREAS, The United States Suprene Court has given abundant
gui dance to the | ower courts on the constitutionality of the Pledge of
Al | egi ance and has considered the words "one Nation under God" in the
pl edge to be one of many permi ssible illustrations of the Governnent's
acknow edgnent of the Nation's religious heritage; and

WHEREAS, In its early decisions addressing school prayer and Bible
reading, the Court was careful to distinguish between religious
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exercises in public schools, which it held unconstitutional, and
patriotic exercises with religious references, which it said were
perm ssi ble; and

VWHEREAS, In Engel v. Vitale, 370 U S. 421 (1962), the Court struck
down a state law requiring school officials to open the school day wth
prayer but explained: "There is of course nothing in the decision
reached here that is inconsistent with the fact that school children
and others are officially encouraged to express |ove for our country by
reciting historical docunents such as the Decl aration of |ndependence
which contain references to the Deity or ... a Suprene Being, or
belief in God. Such patriotic or cerenopnial occasions bear no true
resenbl ance to the unquestioned religious exercise that the [state] has
sponsored in this instance"; and

VWHEREAS, In Abington v. Schenmpp, 374 U S. 203 (1963), Justice
Brennan, concurring, indicated his belief that patriotic exercises with
religious references such as the Pledge of Allegiance did not violate
the Establishnment Cause with the view that the religious references in
the Pledge and patriotic songs were wthout religious significance:
"This general principle mght also serve to insulate the various
patriotic exercises and activities used in the public schools and
el sewhere which, whatever nmay have been their origins, no |onger have
a religious purpose or neaning. The reference to divinity in the
revised pledge of allegiance, for exanple, may nerely recognize the
historical fact that our Nation was believed to have been founded
"under God." Thus reciting the pledge may be no nore of a religious
exerci se than the reading aloud of Lincoln's Gettysburg Address, which
contains an allusion to the sane historical fact"; and

VWHEREAS, In Lynch v. Donnelly, 465 U S. 668 (1984), a mpjority of
the Court, including Justices Rehnquist and O Connor recognized that
"there is an unbroken history of official acknow edgnent by all 3
branches of governnment of the role of religion in Anerican life," and
that "[o]Jur history is replete with official references to the val ue
and invocation of Divine guidance in deliberations and pronouncenents
of the Foundi ng Fathers and contenporary | eaders,” and the Court |isted
many exanples of our "Governnent's acknow edgnent of our religious
heritage," including Congress' addition of the words "under God" in the
Pl edge of Allegiance in 1954: "[ E] xanpl es of reference to our
religious heritage are found in the statutorily prescribed nationa
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nmotto "In God W Trust,” 36 US C § 186, which Congress and the
Presi dent mandated for our currency, see 31 U.S.C. 8§ 5112(d)(1) (1982
ed.), and in the | anguage "One nation under CGod," as part of the Pl edge
of Allegiance to the Anerican flag. That pledge is recited by many
t housands of public school children - and adults - every year"; and

VWHEREAS, In Willace v. Jaffree, 472 U S 38 (1985), Justice
O Connor, concurring, stated even nore explicitly her opinion that the
words "under God" in the Pledge do not violate the Constitution because
they "serve as an acknow edgnent of religion with 'the legitimte
secul ar purpose of solemizing public occasions, and expressing
confidence in the future'."; and

WHEREAS, |In All egheny County v. American Cvil Liberties Union, 492
U S. 573 (1989). Justice Kennedy, concurring and di ssenting and joi ned
by Justices Rehnquist and Scalia, indicated his views about the
constitutionality of the Pledge of Allegiance while voicing strong
criticismof exactly the kind of formalistic approach taken by the 9th
Crcuit in Newdow, and stated that the Establishnment O ause did not

require a relentless extirpation of all contact between gover nnent

and religion. ... Governnent policies of accommobdati on, acknow edgnent,
and support for religion are an accepted part of our political and
cultural heritage. ... "[We nust be careful to avoid the hazards of

pl aci ng too much weight on a few words or phrases of the Court," and so
we have "declined to construe the Religion Clauses with a literal ness
that would wundermine the wultimate constitutional obj ective as
illumnated by history."; and

WHEREAS, As proof of his point that a formalistic approach to the
Est abl i shnent C ause analysis is wong, Justice Kennedy in Allegheny
County v. ACLU denonstrated that it would lead to a holding that the
Pledge of Allegiance is wunconstitutional, an extrenme result that
Justice Kennedy clearly thought undesirable and unwarranted: "Either
the endorsenent test nust invalidate scores of traditional practices
recogni zing the place religion holds in our culture, or it nust be
tw sted and stretched to avoid inconsistency with practices we know to
have been permtted in the past, while condemming simlar practices
with no greater endorsenent effect sinply by reason of their |ack of
hi st ori cal ant ecedent . Neither result is acceptable. Li ke
Thanksgi ving Proclamations, the reference to God in the Pledge of
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Al | egi ance, and invocations to God in sessions of Congress and of this
Court, they constitute practices that the Court will not proscribe, but
that the Court's reasoni ng today does not explain"; and

VWHEREAS, Justice Scalia, since he has been on the Suprene Court,
has dissented from every Suprene Court decision upholding a strict
separation between church and state, See, e.g., Edwards v. Aguillard,
482 U. S. 578 (1987); Santa Fe Indep. Sch. Dist. v. Doe, 530 U S. 290
(2000); and

VHEREAS, Justice Thomas' Vi ews on Est abl i shnent Cl ause
interpretation show quite clearly that he would also uphold the
Pl edge's constitutionality, See, e.g., Good News Club v. MIford Cent.
Sch., 533 U S. 98 (2001); Santa Fe Indep. Sch. Dist. v. Doe, 530 U S.
290, 318 (2000); and

WHEREAS, In sum all Suprene Court precedents referring to the
Pl edge of Allegiance have stated that it poses no Establishnment C ause
problens, and nore significantly, a majority of the current Suprene
Cour t Justices have indicated that they would uphold the
constitutionality of the Pl edge; and

VWHEREAS, | n Sherman v. Community Consolidated Sch. Dist., 980 F.2d
437 (7th Cr. 1992), the only other |ower federal appellate court to
have considered the question concluded easily that the Supreme Court
woul d uphol d the Pl edge, rejected an Establishnment C ause challenge to
the words "under God" in the Pledge, and referring to the Suprene
Court's various statenments about the constitutionality of the Pledge,
the court said "[i]f the [Suprene] Court proclains that a practice is
consistent with the establishnent clause, we take its assurances
seriously."; and

VWHEREAS, The dissenting judge in the 9th Crcuit's decision in
Newdow v. U S. Congress, GCrcuit Judge Ferdinand Fernandez, said
phrases such as "under God" or "In God We Trust" have "no tendency to
establish religion in this country," except in the eyes of those who
"nost fervently would like to drive all tincture of religion out of the
public life of our polity."; and that "My reading of the [mgjority
ruling] suggests that wupon Newdow s theory of our Constitution,
accepted by ny coll eagues today, we will soon find oursel ves prohibited
from using our album of patriotic songs in nmany public settings
'CGod Bless Anerica' and 'Anerica the Beautiful' wll be gone for sure,
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and while use of the first and second stanzas of the Star Spangl ed
Banner will still be permssible, we will be precluded from straying
into the third. And currency beware!"; and

VWHEREAS, In a new case, Newdow v. Congress of the United States,
filed in the US. District Court in California (Cause No. 2:05-cv-
00017-LKK-DAD) after the U.S. Suprene Court refused to hold the words
"under God" unconstitutional, the court granted | egal standing to two
famlies represented by Sacranento attorney M chael Newdow, the athei st
who | ost the previous pledge case before the Suprene Court, and rul ed
that the pledge's reference to one nation "under God" violates
schoolchildren's right to be "free from a coercive requirenent to
affirm God" a nove that sets the stage for another Suprene Court
showdown over the daily classroomritual;

NOW THEREFORE, Your Menorialists respectfully pray that officers
of the executive and |egislative branches of both the federal and state
governnents continue their efforts to ensure that the words "under God"
remain in the Pledge of All egiance.

BE IT RESOLVED, That <copies of this Menorial be imediately
transmtted to the Honorable George W Bush, President of the United
States, the Honorable Alberto R Gonzales, Attorney General for the
United States, the Honorable Menbers of the United States Suprene
Court, the Honorable Christine O Gegoire, Governor of the State of
Washi ngt on, the Honorable Rob McKenna, Attorney Ceneral for the State
of Washi ngton, the President of the United States Senate, the Speaker
of the House of Representatives, and each nmenber of Congress fromthe
State of Washi ngt on.

~-- END ---
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