© 00 N O Ul WDN P

[
o

11
12
13
14
15
16

17
18

ENGROSSED SECOND SUBSTI TUTE HOUSE BI LL 3254

State of WAshi ngt on 60t h Legi sl ature 2008 Regul ar Sessi on

By House Transportation (originally sponsored by Representatives
Goodnman, Pedersen, Sinpson, Mrrell, Geen, Kelley, Kagi, and Roberts)

READ FI RST TI ME 02/ 12/ 08.

AN ACT Relating to accountability for persons driving under the
influence of intoxicating liquor or drugs; anending RCW 46.20. 342,
46. 20. 391, 46.20.400, 46.20.410, 46.20.720, 46.20.740, 46.61.5055,
46. 61. 502, 46.61.504, 9.94A. 533, and 9.94A. 728; reenacting and anendi ng
RCW 46. 20. 308 and 46. 63. 020; addi ng a new section to chapter 46.04 RCW
adding a new section to chapter 46.68 RCW adding new sections to
chapter 46.20 RCW adding a new section to chapter 46.61 RCW adding a
new section to chapter 70.96A RCW creating new sections; prescribing
penal ties; and providing an effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 46.04 RCW
to read as foll ows:

"Ignition interlock driver's license" neans a permt issued to a
person by the departnent that allows the person to operate a
noncommerci al notor vehicle with an ignition interlock device while the
person's regular driver's license is suspended, revoked, or denied.

Sec. 2. RCW 46. 20. 308 and 2005 ¢ 314 s 307 and 2005 ¢ 269 s 1 are
each reenacted and anended to read as foll ows:
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(1) Any person who operates a notor vehicle within this state is
deened to have given consent, subject to the provisions of RCW
46.61.506, to a test or tests of his or her breath or blood for the
purpose of determning the alcohol concentration or presence of any
drug in his or her breath or blood if arrested for any offense where,
at the tinme of the arrest, the arresting officer has reasonabl e grounds
to believe the person had been driving or was in actual physical
control of a notor vehicle while under the influence of intoxicating
[iquor or any drug or was in violation of RCW 46.61.503. Nei t her
consent nor this section precludes a police officer from obtaining a
search warrant for a person's breath or bl ood.

(2) The test or tests of breath shall be admnistered at the
direction of a |law enforcenent officer having reasonable grounds to
bel i eve the person to have been driving or in actual physical control
of a notor vehicle within this state while under the influence of
i ntoxicating liquor or any drug or the person to have been driving or
in actual physical control of a notor vehicle while having alcohol in
a concentration in violation of RCW46.61.503 in his or her system and
bei ng under the age of twenty-one. However, in those instances where
the person is incapable due to physical injury, physical incapacity, or
ot her physical limtation, of providing a breath sanple or where the
person is being treated in a hospital, <clinic, doctor's office,
energency nedical vehicle, anbulance, or other simlar facility or
where the officer has reasonable grounds to believe that the person is
under the influence of a drug, a blood test shall be adm nistered by a
qualified person as provided in RCW 46.61. 506(5). The officer shal
inform the person of his or her right to refuse the breath or bl ood
test, and of his or her right to have additional tests adm nistered by
any qualified person of his or her choosing as provided in RCW
46. 61. 506. The officer shall warn the driver, in substantially the
foll ow ng | anguage, that:

(a) If the driver refuses to take the test, the driver's |icense,
permt, or privilege to drive will be revoked or denied for at |east
one year; and

(b) If the driver refuses to take the test, the driver's refusal to
take the test nmay be used in a crimnal trial; and

(c) If the driver submts to the test and the test is adm ni stered,
the driver's license, permt, or privilege to drive will be suspended,
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revoked, or denied for at least ninety days if the driver is age
twenty-one or over and the test indicates the al cohol concentration of
the driver's breath or blood is 0.08 or nore, or if the driver is under
age twenty-one and the test indicates the al cohol concentration of the
driver's breath or blood is 0.02 or nore, or if the driver is under age
twenty-one and the driver is in violation of RCW 46.61.502 or
46. 61.504; and

(d) If the driver's license, permt, or privilege to drive is
suspended, revoked, or denied the driver nmay be eligible to imediately
apply for an ignition interlock driver's |icense.

(3) Except as provided in this section, the test adm ni stered shal
be of the breath only. If an individual is unconscious or is under
arrest for the crine of vehicular hom cide as provided in RCW46. 61. 520
or vehicular assault as provided in RCW46.61.522, or if an individual
is under arrest for the crime of driving while under the influence of
intoxicating liquor or drugs as provided in RCW46.61.502, which arrest
results froman accident in which there has been serious bodily injury
to anot her person, a breath or blood test may be adm nistered w t hout
t he consent of the individual so arrested.

(4) Any person who is dead, unconscious, or who is otherwise in a
condition rendering him or her incapable of refusal, shall be deened
not to have withdrawn the consent provided by subsection (1) of this
section and the test or tests may be admnistered, subject to the
provi sions of RCW 46.61.506, and the person shall be deened to have
recei ved the warnings required under subsection (2) of this section.

(5) If, followng his or her arrest and recei pt of warnings under
subsection (2) of this section, the person arrested refuses upon the
request of a |law enforcenent officer to submt to a test or tests of
his or her breath or blood, no test shall be given except as authorized
under subsection (3) or (4) of this section.

(6) If, after arrest and after the other applicable conditions and
requirenents of this section have been satisfied, a test or tests of
the person's blood or breath is admnistered and the test results
i ndi cate that the al cohol concentration of the person's breath or bl ood
is 0.08 or nore if the person is age twenty-one or over, or 0.02 or
more if the person is under the age of twenty-one, or the person
refuses to submt to a test, the arresting officer or other |aw
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enforcement officer at whose direction any test has been given, or the
departnent, where applicable, if the arrest results in a test of the
person's bl ood, shall:

(a) Serve notice in witing on the person on behalf of the
departnment of its intention to suspend, revoke, or deny the person's
license, permt, or privilege to drive as required by subsection (7) of
this section;

(b) Serve notice in witing on the person on behalf of the
departnent of his or her right to a hearing, specifying the steps he or
she nmust take to obtain a hearing as provided by subsection (8) of this
section and that the person waives the right to a hearing if he or she
receives an ignition interlock driver's |icense;

(c) Mark the person's Washington state driver's |icense or permt
to drive, if any, in a manner authorized by the departnent;

(d) Serve notice in witing that the marked |license or permt, if
any, is a tenporary license that is valid for sixty days fromthe date
of arrest or fromthe date notice has been given in the event notice is
given by the departnent followng a blood test, or wuntil the
suspensi on, revocation, or denial of the person's |license, permt, or
privilege to drive is sustained at a hearing pursuant to subsection (8)
of this section, whichever occurs first. No tenporary license is valid
to any greater degree than the license or permt that it replaces; and

(e) Imediately notify the departnent of the arrest and transmt to
the departnent within seventy-two hours, except as delayed as the
result of a blood test, a sworn report or report under a declaration
aut hori zed by RCW9A. 72. 085 that states:

(i) That the officer had reasonable grounds to believe the arrested
person had been driving or was in actual physical control of a notor
vehicle within this state while under the influence of intoxicating
i quor or drugs, or both, or was under the age of twenty-one years and
had been driving or was in actual physical control of a notor vehicle
whi | e having an al cohol concentration in violation of RCW46. 61. 503;

(i1) That after receipt of the warnings required by subsection (2)
of this section the person refused to submt to a test of his or her
bl ood or breath, or a test was adm nistered and the results indicated
that the al cohol concentration of the person's breath or bl ood was 0.08
or nore if the person is age twenty-one or over, or was 0.02 or nore if
the person is under the age of twenty-one; and
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(ti1) Any other information that the director may require by rule.

(7) The departnent of |icensing, upon the receipt of a sworn report
or report wunder a declaration authorized by RCW 9A 72.085 under
subsection (6)(e) of this section, shall suspend, revoke, or deny the
person's license, permt, or privilege to drive or any nonresident
operating privilege, as provided in RCW 46.20. 3101, such suspension
revocation, or denial to be effective beginning sixty days from the
date of arrest or from the date notice has been given in the event
notice is given by the departnment followng a blood test, or when
sustained at a hearing pursuant to subsection (8) of this section
whi chever occurs first.

(8) A person receiving notification under subsection (6)(b) of this
section may, within ((t+h+ty)) twenty days after the notice has been
given, request in witing a formal hearing before the departnment. The
person shall pay a fee of two hundred dollars as part of the request.
If the request is mailed, it nust be postmarked wthin ((t+h+ty))
twenty days after receipt of the notification. Upon tinely receipt of
such a request for a formal hearing, including receipt of the required
two hundred dollar fee, the departnent shall afford the person an
opportunity for a hearing. The departnent may waive the required two
hundred dollar fee if the person is an indigent as defined in RCW
10. 101. 010. Except as otherw se provided in this section, the hearing
is subject to and shall be schedul ed and conducted in accordance with
RCW 46. 20. 329 and 46. 20. 332. The hearing shall be conducted in the
county of the arrest, except that all or part of the hearing may, at
the discretion of the departnment, be conducted by tel ephone or other
el ectroni c neans. The hearing shall be held wthin sixty days
following the arrest or follow ng the date notice has been given in the
event notice is given by the departnent followng a blood test, unless
ot herwi se agreed to by the departnent and the person, in which case the
action by the departnent shall be stayed, and any valid tenporary
i cense marked under subsection (6)(c) of this section extended, if the
person is otherwse eligible for licensing. For the purposes of this
section, the scope of the hearing shall cover the issues of whether a
| aw enforcenent officer had reasonable grounds to believe the person
had been driving or was in actual physical control of a notor vehicle
within this state while under the influence of intoxicating |iquor or
any drug or had been driving or was in actual physical control of a
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nmotor vehicle within this state while having alcohol in his or her
systemin a concentration of 0.02 or nore if the person was under the
age of twenty-one, whether the person was placed under arrest, and (a)
whet her the person refused to submit to the test or tests upon request
of the officer after having been informed that such refusal would
result in the revocation of the person's license, permt, or privilege
to drive, or (b) if a test or tests were adm nistered, whether the
applicable requirements of this section were satisfied before the
admnistration of the test or tests, whether the person submtted to
the test or tests, or whether a test was adm nistered w thout express
consent as permtted under this section, and whether the test or tests
indicated that the alcohol concentration of the person's breath or
bl ood was 0.08 or nore if the person was age twenty-one or over at the
time of the arrest, or 0.02 or nore if the person was under the age of
twenty-one at the tinme of the arrest. The sworn report or report under
a declaration authorized by RCW 9A 72.085 submtted by a |aw
enforcenent officer is prima facie evidence that the officer had
reasonabl e grounds to believe the person had been driving or was in
actual physical control of a notor vehicle within this state while
under the influence of intoxicating liquor or drugs, or both, or the
person had been driving or was in actual physical control of a notor
vehicle within this state while having alcohol in his or her systemin
a concentration of 0.02 or nore and was under the age of twenty-one and
that the officer conplied with the requirenents of this section

A hearing officer shall conduct the hearing, may issue subpoenas
for the attendance of w tnesses and the production of docunents, and
shall adm nister oaths to w tnesses. The hearing officer shall not
i ssue a subpoena for the attendance of a witness at the request of the
person unless the request is acconpanied by the fee required by RCW
5.56.010 for a witness in district court. The sworn report or report
under a declaration authorized by RCW9A. 72. 085 of the | aw enforcenent
officer and any other evidence acconpanying the report shall be
adm ssi bl e wi t hout further evidentiary f oundati on and t he
certifications authorized by the crimnal rules for courts of limted
jurisdiction shall be adm ssible wthout further evidentiary
f oundati on. The person nay be represented by counsel, may question
W t nesses, may present evidence, and nay testify. The departnent shall
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order that the suspension, revocation, or denial either be rescinded or
sust ai ned.

(9) If the suspension, revocation, or denial is sustained after
such a hearing, the person whose |icense, privilege, or permt 1is
suspended, revoked, or denied has the right to file a petition in the
superior court of the county of arrest to review the final order of
revocation by the departnment in the sane manner as an appeal from a
decision of a court of limted jurisdiction. Notice of appeal nust be
filed within thirty days after the date the final order is served or
the right to appeal is waived. Not wi t hst andi ng RCW 46. 20. 334, RALJ
1.1, or other statutes or rules referencing de novo review, the appeal
shall be limted to a review of the record of the admnistrative
hear i ng. The appellant nmust pay the costs associated with obtaining
the record of the hearing before the hearing officer. The filing of
the appeal does not stay the effective date of the suspension,

revocation, or denial. A petition filed under this subsection nust
i nclude the petitioner's grounds for requesting review. Upon granting
petitioner's request for review, the court shall review the
departnent's final order of suspension, revocation, or denial as
expeditiously as possible. The review nust be limted to a

determ nation of whether the departnment has commtted any errors of
I aw. The superior court shall accept those factual determ nations

supported by substantial evidence in the record: (a) That were
expressly made by the departnent; or (b) that may reasonably be
inferred fromthe final order of the departnent. The superior court

may reverse, affirm or nodify the decision of the departnent or remand
the case back to the departnment for further proceedings. The decision
of the superior court nmust be in witing and filed in the clerk's
office wwth the other papers in the case. The court shall state the
reasons for the decision. If judicial relief is sought for a stay or
other tenporary renmedy from the departnent's action, the court shall
not grant such relief unless the court finds that the appellant is
likely to prevail in the appeal and that w thout a stay the appellant
will suffer irreparable injury. If the court stays the suspension,
revocation, or denial it may inpose conditions on such stay.

(10)(a) If a person whose driver's license, permt, or privilege to
drive has been or wll be suspended, revoked, or denied under
subsection (7) of this section, other than as a result of a breath or
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bl ood test refusal, and who has not commtted an offense for which he
or she was granted a deferred prosecution under chapter 10.05 RCW
petitions a court for a deferred prosecution on crimnal charges
arising out of the arrest for which action has been or will be taken
under subsection (7) of this section, or notifies the departnent of
licensing of the intent to seek such a deferred prosecution, then the
i cense suspension or revocation shall be stayed pending entry of the
deferred prosecution. The stay shall not be |onger than one hundred
fifty days after the date charges are filed, or two years after the
date of the arrest, whichever tine period is shorter. If the court
stays the suspension, revocation, or denial, it may inpose conditions
on such stay. |If the person is otherwise eligible for licensing, the
departnent shall 1issue a tenporary license, or extend any valid
tenporary |license marked under subsection (6) of this section, for the
period of the stay. |f a deferred prosecution treatnent plan is not
recommended in the report made under RCW 10.05.050, or if treatnent is
rejected by the court, or if the person declines to accept an offered
treatnent plan, or if the person violates any condition inposed by the
court, then the court shall imediately direct the departnent to cancel
the stay and any tenporary marked |license or extension of a tenporary
Iicense issued under this subsection.

(b) A suspension, revocation, or denial inposed under this section,
other than as a result of a breath or blood test refusal, shall be
stayed if the person is accepted for deferred prosecution as provided
in chapter 10.05 RCW for the incident upon which the suspension,

revocation, or denial is based. If the deferred prosecution is
term nated, the stay shall be lifted and the suspension, revocation, or
denial reinstated. |If the deferred prosecution is conpleted, the stay

shall be lifted and the suspension, revocation, or denial cancel ed.

(c) The provisions of (b) of this subsection relating to a stay of
a suspension, revocation, or denial and the cancellation of any
suspension, revocation, or denial do not apply to the suspension,
revocation, denial, or disqualification of a person's commercial
driver's license or privilege to operate a comrerci al notor vehicle.

(11) Wien it has been finally determ ned under the procedures of
this section that a nonresident's privilege to operate a notor vehicle
in this state has been suspended, revoked, or denied, the departnent

E2SHB 3254 p. 8
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shall give information in witing of the action taken to the notor
vehicle adm nistrator of the state of the person's residence and of any
state in which he or she has a license.

NEW SECTION. Sec. 3. A new section is added to chapter 46.68 RCW
to read as foll ows:

The ignition interlock device revolving fund is created in the
custody of the state treasurer to assist in covering the nonetary costs
of installing, renmoving, and |easing an ignition interlock device for
i ndi gent people who are required under section 8 of this act and RCW
46.61.5055 to install an ignition interlock device in all vehicles
owned or operated by the person. The director, or his or her designee,
is authorized to expend noney from the ignition interlock device
revolving fund. The account is subject to allotnent procedures under
chapter 43.88 RCW but an appropriation is not required for
expendi t ur es.

Sec. 4. RCW46. 20.342 and 2004 c 95 s 5 are each anended to read
as follows:

(1) It is unlawful for any person to drive a notor vehicle in this
state while that person is in a suspended or revoked status or when his
or her privilege to drive is suspended or revoked in this or any other
state. Any person who has a valid Washington driver's license is not
guilty of a violation of this section.

(a) A person found to be an habitual offender under chapter 46.65
RCW who violates this section while an order of revocation issued
under chapter 46.65 RCW prohibiting such operation is in effect, is
guilty of driving while license suspended or revoked in the first
degree, a gross m sdeneanor. Upon the first such conviction, the
person shall be punished by inprisonnment for not |less than ten days.
Upon the second conviction, the person shall be punished by
inprisonment for not |ess than ninety days. Upon the third or
subsequent conviction, the person shall be punished by inprisonnment for
not | ess than one hundred eighty days. |If the person is also convicted
of the offense defined in RCW 46.61.502 or 46.61.504, when both
convictions arise from the sanme event, the mninum sentence of
confinenment shall be not | ess than ninety days. The m ni num sentence
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of confinenment required shall not be suspended or deferred. A
conviction under this subsection does not prevent a person from
petitioning for reinstatenent as provi ded by RCW 46. 65. 080.

(b) A person who violates this section while an order of suspension
or revocation prohibiting such operation is in effect and while the
person is not eligible to reinstate his or her driver's license or
driving privilege, other than for a suspension for the reasons
described in (c) of this subsection, is guilty of driving while |icense
suspended or revoked in the second degree, a gross m sdeneanor. This
subsection applies when a person's driver's license or driving
privilege has been suspended or revoked by reason of:

(1) A conviction of a felony in the conm ssion of which a notor
vehi cl e was used,;

(1i) A previous conviction under this section;

(ii1) A notice received by the departnent froma court or diversion
unit as provided by RCW 46.20.265, relating to a mnor who has
commtted, or who has entered a diversion unit concerning an offense
relating to al cohol, |egend drugs, controlled substances, or imtation
controll ed substances;

(tv) A conviction of RCW 46.20.410, relating to the violation of
restrictions of an occupational ((ef)) driver's license, a tenporary
restricted driver's license, or an ignition interlock driver's |icense;

(v) A conviction of RCWA46. 20.345, relating to the operation of a
nmotor vehicle with a suspended or revoked |icense;

(vi) A conviction of RCW 46.52.020, relating to duty in case of
injury to or death of a person or danmage to an attended vehicl e;

(vii) A conviction of RCW 46.61.024, relating to attenpting to
el ude pursuing police vehicles;

(viii) A conviction of RCW46.61.500, relating to reckless driving;

(1x) A conviction of RCW 46.61.502 or 46.61.504, relating to a
person under the influence of intoxicating |iquor or drugs;

(x) A conviction of RCW46.61.520, relating to vehicular hom ci de;

(xi) A conviction of RCW46.61.522, relating to vehicular assault;

(xit) A conviction of RCW 46.61.527(4), relating to reckless
endanger nent of roadway workers;

(xiti) A conviction of RCW 46.61.530, relating to racing of
vehi cl es on hi ghways;

E2SHB 3254 p. 10
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(xiv) A conviction of RCW46.61.685, relating to |eaving children
in an unattended vehicle with notor running;

(xv) A conviction of RCW 46.61.740, relating to theft of notor
vehi cl e fuel;

(xvi) A conviction of RCW 46.64.048, relating to attenpting,
ai ding, abetting, coercing, and commtting crines;

(xvii) An admnistrative action taken by the departnent under
chapter 46.20 RCW or

(xviii) A conviction of a local |aw, ordinance, regulation, or
resolution of a political subdivision of this state, the federal
governnment, or any other state, of an offense substantially simlar to
a violation included in this subsection.

(c) A person who violates this section when his or her driver's
license or driving privilege is, at the tinme of the violation,
suspended or revoked solely because (i) the person nust furnish proof
of satisfactory progress in a required alcoholism or drug treatnent
program (ii) the person nmust furnish proof of financial responsibility
for the future as provided by chapter 46.29 RCW (iii) the person has
failed to conply with the provisions of chapter 46.29 RCWrelating to
uni nsured accidents, (iv) the person has failed to respond to a notice
of traffic infraction, failed to appear at a requested hearing,
violated a witten prom se to appear in court, or has failed to conply
with the ternms of a notice of traffic infraction or citation, as
provided in RCW 46. 20. 289, (v) the person has conmtted an offense in
another state that, if commtted in this state, would not be grounds
for the suspension or revocation of the person's driver's |icense, (Vi)
the person has been suspended or revoked by reason of one or nore of
the items listed in (b) of this subsection, but was eligible to
reinstate his or her driver's license or driving privilege at the tine
of the violation, or (vii) the person has received traffic citations or
notices of traffic infraction that have resulted in a suspension under
RCW 46.20.267 relating to internediate drivers' licenses, or any
conbination of (i) through (vii), is guilty of driving while |icense
suspended or revoked in the third degree, a m sdeneanor.

(2) Upon receiving a record of conviction of any person or upon
recei ving an order by any juvenile court or any duly authorized court
officer of the conviction of any juvenile under this section, the
departnment shall

p. 11 E2SHB 3254
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(a) For a conviction of driving while suspended or revoked in the
first degree, as provided by subsection (1)(a) of this section, extend
the period of adm nistrative revocation inposed under chapter 46.65 RCW
for an additional period of one year fromand after the date the person
woul d ot herwi se have been entitled to apply for a new |license or have
his or her driving privilege restored; or

(b) For a conviction of driving while suspended or revoked in the
second degree, as provided by subsection (1)(b) of this section, not
issue a new license or restore the driving privilege for an additional
period of one year fromand after the date the person woul d ot herw se
have been entitled to apply for a new license or have his or her
driving privilege restored; or

(c) Not extend the period of suspension or revocation if the
conviction was under subsection (1)(c) of this section. If the
convi ction was under subsection (1)(a) or (b) of this section and the
court reconmmends against the extension and the convicted person has
obtained a wvalid driver's license, the period of suspension or
revocation shall not be extended.

Sec. 5. RCW46.20.391 and 2004 c 95 s 7 are each anmended to read
as follows:

(1)) ((&)) Any person licensed under this chapter who is convicted
of an offense relating to notor vehicles for which suspension or
revocation of the driver's license is mandatory, other than vehicul ar
hom cide ((e+)), vehicular assault, ((er—whe—has—hadhis—eor—hertiecense
suspended—revoked—or—dented—under—RCOW-46-20-3101)) driving while
under the influence of intoxicating liquor or any drug, or being in
actual physical control of a notor vehicle while under the influence of
intoxicating liquor or any drug, may submt to the departnment an

application for a tenporary restricted driver's |icense. The
departnent, upon receipt of the prescribed fee and upon determ ning
that the petitioner is eligible to receive the license, may issue a
tenporary restricted driver's |license and may set definite restrictions
as provided in RCW 46.20.394. ((No—person—ray—petitionfor—andthe
I hall . ’ .  de . L
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Federal—twnding—))

(2)(a) A person |licensed under this chapter whose driver's |license

i s suspended adm nistratively due to failure to appear or
ticket under RCW 46.20.289; a violation of the financial

p. 13

pay a traffic
responsibility
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| aws under chapter 46.29 RCW or for multiple violations within a
specified period of time wunder RCW 46.20.291, may apply to the
departnent for an occupational driver's |icense.

(b) If the suspension is for failure to respond, pay, or conply
with a notice of traffic infraction or conviction, the applicant nust
enter into a paynent plan with the court.

(c) An occupational driver's license issued to an applicant
described in (a) of this subsection shall be valid for the period of
t he suspension or revocation.

(3) An applicant for an occupational or tenporary restricted
driver's |license who qualifies under subsection (1) or (2) of this
section is eligible to receive such license only if:

(a) Wthin seven years imediately preceding the date of the
offense that gave rise to the present conviction or incident, the
appl i cant has not commtted vehicul ar hom ci de under RCW 46. 61. 520 or
vehi cul ar assault under RCW 46.61.522; and

(b) The applicant denonstrates that it is necessary for himor her
to operate a notor vehicle because he or she:

(i) I's engaged in an occupation or trade that nakes it essentia
that he or she operate a notor vehicle;

(i1) I's undergoi ng continuing health care or providing continuing
care to another who is dependent upon the applicant;

(tit) Is enrolled in an educational institution and pursuing a
course of study leading to a diplonma, degree, or other certification of
successful educational conpletion;

(iv) Is undergoi ng substance abuse treatnent or is participating in
meetings of a twelve-step group such as Alcoholics Anonynous that
requires the petitioner to drive to or fromthe treatnent or neetings;

(v) I's fulfilling court-ordered community service responsibilities;

(vi) Is in a program that assists persons who are enrolled in a
Wor kFi rst program pursuant to chapter 74.08A RCW to becone gainfully
enpl oyed and the programrequires a driver's license;

(vii) I's in an apprenticeship, on-the-job training, or welfare-to-
wor k program or

(viii) Presents evidence that he or she has applied for a position
in an apprenticeship or on-the-job training program for which a
driver's license is required to begin the program provided that a

E2SHB 3254 p. 14
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i cense granted under this provision shall be in effect for no | onger
than fourteen days; and

(c) The applicant files satisfactory proof of fi nanci al
responsi bility under chapter 46.29 RCW and

(d) Upon receipt of evidence that a holder of an occupationa
driver's license granted under this subsection is no longer enrolled in
an apprenticeship or on-the-job training program the director shal
give witten notice by first-class mil to the driver that the
occupational driver's |license shall be canceled. The effective date of
cancel l ation shall be fifteen days fromthe date of mailing the notice.
If at any time before the cancellation goes into effect the driver
submts evidence of continued enrollnent in the program the
cancel l ation shall be stayed. |If the cancellation becones effective,
the driver may obtain, at no additional charge, a new occupationa
driver's license upon submttal of evidence of enrollnent in another
programthat nmeets the criteria set forth in this subsection; and

(e) The departnent shall not issue an occupational driver's license
under (b)(iv) of this subsection if the applicant is able to receive
transit services sufficient to allow for the applicant's participation
in the prograns referenced under (b)(iv) of this subsection.

(4) A person aggrieved by the decision of the departnent on the
application for an occupational or tenporary restricted driver's
| icense may request a hearing as provided by rule of the departnent.

(5 The director shall cancel an occupational or tenporary
restricted driver's |icense upon receipt of notice that the holder
t hereof has been convicted of operating a notor vehicle in viol ation of
its restrictions, or of a separate offense that under chapter 46.20 RCW
woul d warrant suspension or revocation of a regular driver's |icense.
The cancellation is effective as of the date of the conviction, and
continues with the sanme force and effect as any suspension or
revocation under this title.

Sec. 6. RCW46. 20.400 and 2004 c 95 s 9 are each anmended to read
as follows:

| f an occupational ((e+)) driver's license, a tenporary restricted
driver's license, or an ignition interlock driver's license is issued
and is not revoked during the period for which issued the |icensee may
obtain a new driver's license at the end of such period, but no new
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driver's license may be issued to such person until he or she
surrenders his or her occupational ((e+)) driver's license, tenporary
restricted driver's license, or ignition interlock driver's |license and
his or her copy of the order, and the director is satisfied that the
person conplies with all other provisions of law relative to the
i ssuance of a driver's license.

Sec. 7. RCW46.20.410 and 2004 ¢ 95 s 10 are each anended to read
as follows:

Any person convicted for violation of any restriction of an
occupational ((er)) driver's license, a tenporary restricted driver's
license, or an ignition interlock driver's license shall in addition to
the imediate revocation of such license and any other penalties
provi ded by |l aw be fined not less than fifty nor nore than two hundred
dollars or inprisoned for not nore than six nonths or both such fine
and i nprisonnent.

NEW SECTION. Sec. 8. A new section is added to chapter 46.20 RCW
to read as foll ows:

(1)(a) Beginning January 1, 2009, any person |icensed under this
chapter who is convicted of a violation of RCW46.61. 502 or 46.61. 504,
ot her than vehi cul ar hom ci de or vehicul ar assault, or who has had or
wi Il have his or her |icense suspended, revoked, or denied under RCW
46. 20. 3101, may submt to the departnent an application for an ignition
interlock driver's license. The departnent, upon determ ning that the
petitioner is eligible to receive the license, may issue an ignition
interlock driver's |license.

(b) A person may apply for an ignition interlock driver's license
anytime, including immedi ately after receiving the notices under RCW
46. 20. 308 or after his or her license is suspended, revoked, or deni ed.
A person receiving an ignition interlock driver's license waives his or
her right to a hearing or appeal under RCW 46. 20. 308.

(c) An applicant under this subsection shall provide proof to the
satisfaction of the departnment that a functioning ignition interlock
devi ce has been installed on all vehicles operated by the person.

(1) The departnent shall require the person to maintain the device
on all vehicles operated by the person and shall restrict the person to
operating only vehicles equipped wth the device, for the remai nder of

E2SHB 3254 p. 16
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t he period of suspension, revocation, or denial. The installation of
an ignition interlock device is not necessary on vehicles owed by a
person's enployer and driven as a requirenent of enploynment during
wor ki ng hours. The person nust provide the departnent with a
decl aration pursuant to RCW9A. 72.085 from his or her enployer stating
that the person's enploynent requires the person to operate a vehicle
owned by the enpl oyer during working hours.

(i) Subject to any periodic renewal requirenments established by
the departnent wunder this section and subject to any applicable
conpliance requirenents under this chapter or other law, an ignition
interlock driver's license granted upon a suspension or revocation
under RCW 46.61.5055 or 46.20.3101 extends through the remaining
portion of any concurrent or consecutive suspension or revocation that
may be inposed as the result of admnistrative action and crim nal
conviction arising out of the sane incident.

(ti1) The tinme period during which the person is |licensed under
this section shall apply on a day-for-day basis toward satisfying the
period of tinme the ignition interlock device restriction is required
under RCW 46. 20. 720 and 46. 61. 5055.

(2) An applicant for an ignition interlock driver's |icense who
qual i fi es under subsection (1) of this sectionis eligible to receive
a license only if:

(a) Wthin seven years imediately preceding the date of the
offense that gave rise to the present conviction or incident, the
appl i cant has not commtted vehicular hom ci de under RCW 46. 61. 520 or
vehi cul ar assault under RCW 46. 61. 522;

(b) The applicant has conpleted or agreed to conplete an al coho
and drug assessnent under sections 14 and 15 of this act. If the
appl i cant has not conpleted an al cohol and drug assessnent at the tine
he or she is applying for an ignition interlock |icense, the applicant
must submt to the departnment proof of a conpleted assessnment within
thirty days of receiving an ignition interlock |license; and

(c) The applicant files satisfactory proof of fi nanci al
responsibility under chapter 46.29 RCW

(3) Upon receipt of evidence that a holder of an ignition interlock
driver's license granted under this subsection no longer has a
functioning ignition interlock device installed on all vehicles
operated by the driver, or if the driver has not conpleted an al cohol
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and drug assessnent within thirty days of receiving an ignition
interlock license, the director shall give witten notice by first-
class mail to the driver that the ignition interlock driver's |icense
shal |l be canceled. The effective date of cancellation shall be fifteen
days fromthe date of mailing the notice. If at any tinme before the
cancellation goes into effect the driver submts evidence that a
functioning ignition interlock device has been installed on al
vehicles operated by the driver, or evidence that the driver has
conpleted an al cohol and drug assessnent, the cancellation shall be
stayed. |If the cancellation becones effective, the driver nmay obtain
a new ignition interlock driver's |license upon submttal of evidence
that a functioning ignition interlock device has been installed on al
vehi cl es operated by the driver or upon submttal of evidence that the
driver has conpleted an al cohol and drug assessnent.

(4) A person aggrieved by the decision of the departnent on the
application for an ignition interlock driver's license may request a
hearing as provided by rule of the departnent.

(5) The director shall cancel an ignition interlock driver's
license upon receipt of notice that the holder thereof has been
convicted of operating a nmotor vehicle in violation of its

restrictions, or of a separate offense that under this chapter would
warrant suspension or revocation of a regular driver's license. The
cancellation is effective as of the date of the conviction, and
continues with the sanme force and effect as any suspension or
revocation under this title.

(6) The departnent shall adopt rules to inplenment ignition
interlock |icensing. The departnent shall consult wth the
adm nistrative office of the courts, the state patrol, the Washi ngton
association of sheriffs and police chiefs, ignition interlock

conpani es, and any other organization or entity the departnent deens
appropri ate.

NEW SECTION. Sec. 9. A new section is added to chapter 46.20 RCW
to read as foll ows:

(1) A pilot program is created for the purpose of nonitoring
conpl i ance by persons required to use ignition interlock devices and by
ignition interlock conpani es and vendors.
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(2) The departnent, the state patrol, and the Washington traffic
safety comm ssion shall coordinate to establish a conpliance pilot
program that will target at |east one county from eastern Washi ngton
and one county from western Washington, as determned by the
departnment, state patrol, and Washington traffic safety conm ssion

(3) At a mnimum the conpliance pilot programshall:

(a) Review the nunber of ignition interlock devices that are
required to be installed in the targeted county and the nunber of
ignition interlock devices actually install ed;

(b) Work to identify those persons who are not conplying with
ignition interlock requirenents or are repeatedly violating ignition
interlock requirenents; and

(c) lIdentify ways to track conpliance and reduce nonconpli ance.

(4) As part of nonitoring conpliance, the Washington traffic safety
comm ssion shall also track recidivismfor violations of RCW46.61.502
and 46.61. 504 by persons required to have an ignition interlock |license
under section 8 of this act.

Sec. 10. RCW 46.63.020 and 2005 c¢c 431 s 2, 2005 c 323 s 3, and
2005 ¢ 183 s 10 are each reenacted and anended to read as fol |l ows:

Failure to performany act required or the performance of any act
prohibited by this title or an equival ent adm nistrative regul ation or
| ocal |aw, ordinance, regulation, or resolution relating to traffic
i ncludi ng parking, standing, stopping, and pedestrian offenses, is
designated as a traffic infraction and may not be classified as a
crimnal offense, except for an offense contained in the follow ng
provisions of this title or a violation of an equivalent adm nistrative
regul ation or local law, ordinance, regulation, or resolution:

(1) RCW 46.09.120(2) relating to the operation of a nonhi ghway
vehicle while wunder the influence of intoxicating liquor or a
controll ed substance;

(2) RCW46.09.130 relating to operation of nonhi ghway vehi cl es;

(3) RCW 46.10.090(2) relating to the operation of a snowrobile
whi | e under the influence of intoxicating |iquor or narcotics or habit-
formng drugs or in a manner endangering the person of another;

(4) RCW46.10.130 relating to the operation of snowrobil es;

(5) Chapter 46.12 RCW relating to certificates of ownership and
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regi stration and markings indicating that a vehicle has been destroyed
or declared a total | oss;

(6) RCW46.16.010 relating to the nonpaynent of taxes and fees by
failure to register a vehicle and falsifying residency when registering
a notor vehicle;

(7) RCW 46.16.011 relating to permtting unauthorized persons to
drive;

(8) RCW46.16.160 relating to vehicle trip permts;

(9) RCW 46.16.381(2) relating to knowingly providing false
information in conjunction with an application for a special placard or
license plate for disabled persons' parking;

(10) RCW 46.20.005 relating to driving without a valid driver's
license;

(11) RCW 46.20.091 relating to false statenents regarding a
driver's license or instruction permt;

(12) RCW 46.20.0921 relating to the unl awful possession and use of
a driver's license;

(13) RCW46.20.342 relating to driving wth a suspended or revoked
| icense or status;

(14) RCW 46.20.345 relating to the operation of a notor vehicle
with a suspended or revoked |icense;

(15) RCW 46.20.410 relating to the violation of restrictions of an
occupational ((er)) driver's license, tenporary restricted driver's
license, or ignition interlock driver's |license;

(16) RCW 46. 20.740 relating to operation of a notor vehicle w thout
an ignition interlock device in violation of a license notation that
the device is required,

(17) RCW 46. 20.750 relating to ((asststinganether—personto—start
a—vehiele—equipped—w-th)) circunventing an ignition interlock device;

(18) RCW 46.25.170 relating to commercial driver's |icenses;

(19) Chapter 46.29 RCWrelating to financial responsibility;

(20) RCW 46.30.040 relating to providing false evidence of
financial responsibility;

(21) RCW 46.37.435 relating to wongful installation of
sunscreening materi al ;

(22) RCW 46.37.650 relating to the sale, resale, distribution, or
installation of a previously deployed air bag;
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(23) RCW46.37.671 through 46.37.675 relating to signal preenption
devi ces;

(24) RCW 46.44.180 relating to operation of nobile hone pilot
vehi cl es;

((£24))) (25) RCW 46.48.175 relating to the transportation of
dangerous articl es;

((£25))) (26) RCW 46.52.010 relating to duty on striking an
unat t ended car or other property;

((£26))) (27) RCW46.52.020 relating to duty in case of injury to
or death of a person or damage to an attended vehicle;

((£2H)) (28) RCW 46.52.090 relating to reports by repairnen,
st oragenen, and apprai sers;

((£28))) (29) RCW 46.52.130 relating to confidentiality of the
driving record to be furnished to an insurance conpany, an enployer
and an al cohol /drug assessnent or treatnent agency;

((£299)) (30) RCW 46.55.020 relating to engaging in the activities
of a registered tow truck operator wthout a registration certificate;

((36))) (31) RCW46.55.035 relating to prohibited practices by tow
truck operators;

((3H)) (32) RCW46.55.300 relating to vehicle inmmobilization;

(33) RCW 46.61.015 relating to obedience to police officers,
flaggers, or firefighters;

((32)) (34) RCW46.61.020 relating to refusal to give information
to or cooperate with an officer;

((633)y)) (35) RCW 46.61.022 relating to failure to stop and give
identification to an officer;

((34)r)) (36) RCW 46.61.024 relating to attenpting to elude
pur sui ng police vehicles;

((35))) (37) RCW46.61.500 relating to reckless driving;

((36))) (38) RCW46.61.502 and 46.61.504 relating to persons under
the influence of intoxicating |liquor or drugs;

((63H)) (39) RCW46.61.503 relating to a person under age twenty-
one driving a notor vehicle after consum ng al cohol;

((38))) (40) RCW46.61.520 relating to vehicular hom ci de by notor
vehi cl e;

((39Y)) (41) RCW46.61.522 relating to vehicul ar assault;

((46))) (42) RCW 46.61.5249 relating to first degree negligent
driving;
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((4H)) (43) RCW46.61.527(4) relating to reckl ess endanger ment of
roadway workers;

(((42)) (44) RCW 46.61.530 relating to racing of vehicles on
hi ghways;

((43))) (45) RCW46.61.655(7) (a) and (b) relating to failure to
secure a | oad;

((44)y)) (46) RCW 46.61.685 relating to leaving children in an
unattended vehicle with the notor running;

((45))) (47) RCW 46.61.740 relating to theft of nmotor vehicle
fuel;

(({46) RCW 46.37.671 through 46.37.675 ~relating to signal
preenpt-on—devi-ces—

474)) (48) RCW 46.64.010 relating to unlawful cancellation of or
attenpt to cancel a traffic citation

((48))) (49) RCW 46.64.048 relating to attenpting, aiding,
abetting, coercing, and conmtting crines;

((49Y)) (50) Chapter 46.65 RCW relating to habitual traffic
of f enders;

((656))) (51) RCW 46.68.010 relating to false statenents nade to
obtain a refund,

((65)) (52) Chapter 46.70 RCWrelating to unfair notor vehicle
busi ness practices, except where that chapter provides for the
assessnent of nonetary penalties of a civil nature;

((52)) (53) Chapter 46.72 RCWrelating to the transportation of
passengers in for hire vehicles;

((653)y)) (54) RCW 46.72A.060 relating to |Ilinousine carrier
I nsur ance;

((654))) (55) RCW46.72A.070 relating to operation of a |inousine
wi thout a vehicle certificate;

((655))) (56) RCW 46.72A.080 relating to false advertising by a
[ i mousi ne carrier;

((€656))) (57) Chapter 46.80 RCWrelating to notor vehicle weckers;

((58H)) (58) Chapter 46.82 RCW relating to driver's training
school s;

((658))) (59) RCW46.87.260 relating to alteration or forgery of a
cab card, letter of authority, or other tenporary authority issued
under chapter 46.87 RCW
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((699)) (60) RCW 46.87.290 relating to operation of an
unregi stered or unlicensed vehicle under chapter 46.87 RCW

Sec. 11. RCW46.20.720 and 2004 ¢ 95 s 11 are each anended to read
as follows:

(1) The court may order that after a period of suspension,
revocation, or denial of driving privileges, and for up to as long as
the court has jurisdiction, any person convicted of any offense
involving the wuse, consunption, or possession of alcohol while
operating a notor vehicle may drive only a notor vehicle equipped with
a functioning ignition interlock. The court shall establish a specific
calibration setting at which the interlock will prevent the vehicle
frombeing started. The court shall also establish the period of tine
for which interlock use will be required.

(2) Under RCW 46.61.5055, the court shall order any person
convicted of a violation of RCW46.61.502 or 46.61.504 or an equival ent
local ordinance to apply for an ignition interlock driver's |icense
from the departnent under section 8 of this act and to have a
functioning ignition interlock device installed on all notor vehicles
operated by the person.

(3) The departnent shall require that, after any applicable period
of suspension, revocation, or denial of driving privileges, a person
may drive only a notor vehicle equipped with a functioning ignition
interlock device if the person is convicted of an alcohol-related
violation of RCW 46.61.502 or 46.61.504 or an equivalent |[ocal
or di nance.

The departnment may waive the requirenent for the use of such a
device if it concludes that such devices are not reasonably avail abl e
in the local area. The device is not necessary on vehicles owned by a
person's enployer and driven as a requirenent of enploynent during
wor ki ng hours.

The ignition interlock device shall be calibrated to prevent the
not or vehicle frombeing started when the breath sanple provi ded has an
al cohol concentration of 0.025 or nore. The period of tinme of the
restriction will be as follows:

(a) For a person who has not previously been restricted under this
section, a period of one year;
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(b) For a person who has previously been restricted under (a) of
this subsection, a period of five years;

(c) For a person who has previously been restricted under (b) of
this subsection, a period of ten years.

Sec. 12. RCW46.20.740 and 2004 ¢ 95 s 12 are each anended to read
as follows:

(1) The departnent shall attach or inprint a notation on the
driving record of any person restricted under RCW 46.20.720 or
46. 61. 5055 stating that the person may operate only a notor vehicle
equi pped with a functioning ignition interlock device. The departnent
shall determne the person's eligibility for licensing based upon
witten verification by a conpany doing business in the state that it
has installed the required device on a vehicle owned or operated by the
person seeking reinstatenent. | f, based upon notification from the
interlock provider or otherwi se, the departnent determ nes that an
ignition interlock required under this section is no |onger installed
or functioning as required, the departnent shall suspend the person's
license or privilege to drive. Whenever the license or driving
privilege of any person is suspended or revoked as a result of
nonconpliance with an ignition interlock requirenent, the suspension
shall remain in effect until the person provides notice issued by a
conpany doi ng business in the state that a vehicle owned or operated by
the person is equipped with a functioning ignition interlock device.

(2) It is a msdeneanor for a person with such a notation on his or
her driving record to operate a notor vehicle that is not so equi pped.

Sec. 13. RCW 46.61.5055 and 2007 c¢c 474 s 1 are each anended to
read as foll ows:

(1) Except as provided in RCW 46.61.502(6) or 46.61.504(6), a
person who is convicted of a violation of RCW 46.61. 502 or 46.61.504
and who has no prior offense wthin seven years shall be punished as
fol | ows:

(a) In the case of a person whose al cohol concentration was |ess
than 0.15, or for whom for reasons other than the person's refusal to
take a test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person's al cohol concentration:
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(1) By inprisonment for not |less than one day nor nore than one
year. Twenty-four consecutive hours of the inprisonnent may not be
suspended or deferred unless the court finds that the inposition of
this mandatory m ni num sentence woul d i npose a substantial risk to the
of fender's physical or nental well-being. Whenever the nmandatory
m ni mum sentence is suspended or deferred, the court shall state in
witing the reason for granting the suspension or deferral and the
facts upon which the suspension or deferral is based. 1In lieu of the
mandat ory m ni mum term of inprisonnent required under this subsection
(1)(a)(i), the court may order not less than fifteen days of electronic
home nonitoring. The offender shall pay the cost of electronic hone
monitoring. The county or nmunicipality in which the penalty is being
i nposed shall determne the cost. The court may also require the
of fender's electronic hone nonitoring device to include an al cohol
detection breathalyzer, and the court my restrict the anount of
al cohol the offender may consune during the tine the offender is on
el ectroni c hone nonitoring; and

(i) By a fine of not less than three hundred fifty dollars nor
nmore than five thousand doll ars. Three hundred fifty dollars of the
fine may not be suspended or deferred unless the court finds the
of fender to be indigent; or

(b) I'n the case of a person whose alcohol concentration was at
| east 0.15, or for whom by reason of the person's refusal to take a
test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person's al cohol concentration:

(1) By inprisonnment for not |less than two days nor nore than one
year. Two consecutive days of the inprisonnent nmay not be suspended or
deferred unless the court finds that the inposition of this mandatory
m ni num sentence would inpose a substantial risk to the offender’'s
physical or nental well-being. Wenever the mandatory m ni num sentence
i s suspended or deferred, the court shall state in witing the reason
for granting the suspension or deferral and the facts upon which the
suspension or deferral is based. In lieu of the mandatory m ni numterm
of inprisonnent required under this subsection (1)(b)(i), the court may
order not less than thirty days of electronic hone nonitoring. The
of fender shall pay the cost of electronic home nonitoring. The county
or municipality in which the penalty is being inposed shall determ ne
the cost. The court may also require the offender's electronic hone
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nmoni toring device to include an al cohol detection breathal yzer, and the
court may restrict the amount of alcohol the offender may consune
during the tinme the offender is on electronic hone nonitoring; and

(ii) By a fine of not less than five hundred dollars nor nore than
five thousand dollars. Five hundred dollars of the fine nmay not be
suspended or deferred unless the court finds the offender to be
i ndi gent.

(2) Except as provided in RCW 46.61.502(6) or 46.61.504(6), a
person who is convicted of a violation of RCW 46.61. 502 or 46.61.504
and who has one prior offense within seven years shall be puni shed as
fol |l ows:

(a) In the case of a person whose al cohol concentration was |ess
than 0.15, or for whom for reasons other than the person's refusal to
take a test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person's al cohol concentration:

(i) By inprisonnent for not less than thirty days nor nore than one
year and sixty days of electronic hone nonitoring. The offender shal

pay for the cost of the electronic nonitoring. The county or
muni ci pality where the penalty is being inposed shall determ ne the
cost. The court may also require the offender's electronic hone

moni toring device include an al cohol detection breathalyzer, and may
restrict the anmount of al cohol the offender may consume during the tine
the offender is on electronic hone nonitoring. Thirty days of
i nprisonment and sixty days of electronic hone nonitoring may not be
suspended or deferred unless the court finds that the inposition of
this mandatory m ni num sentence woul d i npose a substantial risk to the
of fender's physical or nental well-being. Whenever the nmandatory
m ni mum sentence is suspended or deferred, the court shall state in
witing the reason for granting the suspension or deferral and the
facts upon which the suspension or deferral is based; and

(1i) By a fine of not less than five hundred dollars nor nore than
five thousand doll ars. Five hundred dollars of the fine nmay not be
suspended or deferred unless the court finds the offender to be
i ndi gent; or

(b) In the case of a person whose alcohol concentration was at
| east 0.15, or for whom by reason of the person's refusal to take a
test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person's al cohol concentration:
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(i) By inprisonnent for not less than forty-five days nor nore than
one year and ninety days of electronic honme nonitoring. The offender
shall pay for the cost of the electronic nonitoring. The county or
muni ci pality where the penalty is being inposed shall determ ne the
cost. The court may also require the offender's electronic hone
moni toring device include an al cohol detection breathalyzer, and may
restrict the anmount of al cohol the offender may consume during the tine
the offender is on electronic home nonitoring. Forty-five days of
i nprisonnment and ninety days of electronic hone nonitoring may not be
suspended or deferred unless the court finds that the inposition of
this mandatory m ni num sentence woul d i npose a substantial risk to the
of fender's physical or nental well-being. Whenever the nmandatory
m ni mum sentence is suspended or deferred, the court shall state in
witing the reason for granting the suspension or deferral and the
facts upon which the suspension or deferral is based; and

(1i) By a fine of not |less than seven hundred fifty dollars nor
nmore than five thousand doll ars. Seven hundred fifty dollars of the
fine may not be suspended or deferred unless the court finds the
of fender to be indigent.

(3) Except as provided in RCW 46.61.502(6) or 46.61.504(6), a
person who is convicted of a violation of RCW 46.61. 502 or 46.61.504
and who has two or three prior offenses within seven years shall be
puni shed as foll ows:

(a) In the case of a person whose al cohol concentration was |ess
than 0.15, or for whom for reasons other than the person's refusal to
take a test offered pursuant to RCW 46.20.308 there is no test result
i ndicating the person's al cohol concentration:

(i) By inprisonnent for not |ess than ninety days nor nore than one
year and one hundred twenty days of electronic home nonitoring. The

of fender shall pay for the cost of the electronic nonitoring. The
county or nunicipality where the penalty is being inposed shal
determne the cost. The court nmay also require the offender's

el ectronic hone nonitoring device include an alcohol detection
breat hal yzer, and may restrict the amobunt of al cohol the offender may
consune during the tine the offender is on el ectronic hone nonitoring.
Ni nety days of inprisonment and one hundred twenty days of electronic
honme nonitoring may not be suspended or deferred unless the court finds
that the inposition of this mandatory m ni num sent ence woul d i npose a

p. 27 E2SHB 3254



©O© 00 N O Ol WDN P

W W W W W W W WwWwWwWNDNDNDNDDDNDNDNDNDNMDNMDNNNMNNdNMNPEPEPRPPRPPRPRPRPRPRPRPRERPR
0O N Ol W NPEFPP O OOuNOD OoPMWNPEPOOOONOO OGP WDNE,EO

substantial risk to the offender's physical or nental well-Dbeing.
Whenever the mandatory m ni mum sentence i s suspended or deferred, the
court shall state in witing the reason for granting the suspension or
deferral and the facts upon which the suspension or deferral is based;
and

(1i) By a fine of not | ess than one thousand dollars nor nore than
five thousand doll ars. One thousand dollars of the fine may not be
suspended or deferred unless the court finds the offender to be
i ndi gent; or

(b) In the case of a person whose al cohol concentration was at
| east 0.15, or for whom by reason of the person's refusal to take a
test offered pursuant to RCW 46.20.308 there is no test result
i ndi cating the person's al cohol concentration:

(i) By inprisonnment for not |ess than one hundred twenty days nor
nmore than one year and one hundred fifty days of electronic hone

nmoni t ori ng. The offender shall pay for the cost of the electronic
nmoni t ori ng. The county or nunicipality where the penalty is being
i nposed shall determne the cost. The court may also require the

offender's electronic hone nonitoring device include an alcohol
detection breathalyzer, and nmay restrict the anount of alcohol the
of fender may consune during the tine the offender is on el ectronic hone
monitoring. One hundred twenty days of inprisonnment and one hundred
fifty days of electronic honme nonitoring nmay not be suspended or
deferred unless the court finds that the inposition of this mandatory
m ni mum sentence would inpose a substantial risk to the offender's
physical or nental well-being. Wenever the mandatory m ni num sentence
i s suspended or deferred, the court shall state in witing the reason
for granting the suspension or deferral and the facts upon which the
suspension or deferral is based; and

(ii) By a fine of not |ess than one thousand five hundred dollars
nor nore than five thousand dollars. One thousand five hundred dollars
of the fine may not be suspended or deferred unless the court finds the
of fender to be indigent.

(4) A person who is convicted of a violation of RCW 46.61.502 or
46. 61.504 ((and—whe)) shall be punished under chapter 9.94A RCW if:
(a) The person has four or nore prior offenses within ten years((y)) .
or ((whe)) (b) the person has ever previously been convicted of: (i)
A violation of RCW 46.61.520 commtted while under the influence of
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intoxicating liquor or any drug ((e+r)); (ii) a violation of RCW
46. 61. 522 commtted while under the influence of intoxicating |iquor or
any drug((;—shall—be punishedin-accordancew-th-chapter—9-94A RCW)
or (iii) an out-of-state offense conparable to the offense specified in
(b)(i) or (ii) of this subsection.

(5)(a) The court shall order any person convicted of a violation of
RCW 46. 61. 502 or 46.61.504 to apply for an ignition interlock driver's
license fromthe departnent under section 8 of this act and to have a
functioning ignition interlock device installed on all notor vehicles
operated by the person.

(b) The installation of an ignition interlock device is not
necessary on_vehicles owned by a person's enployer and driven as a
requi renent of enploynent during working hours. The person nust
provide the departnment with a declaration pursuant to RCW 9A. 72.085
fromhis or her enployer stating that the person's enploynent requires
the person to operate a vehicle owned by the enployer during working
hours.

(c) An ignition interlock device inposed under this section shal
be calibrated to prevent a notor vehicle from being started when the
breath sanple provided has an al cohol concentration of 0.025 or nore.

(d) The court nmay waive the requirenent that a person obtain an
ignition interlock driver's license and operate only vehicles equi pped
with a functioning ignition interlock device if the court nakes a
specific finding in witing that the devices are not reasonably
available in the local area, that the person does not operate a
vehicle, or the person is not eligible to receive an ignition interlock
driver's license under section 8 of this act.

(e) Wien the requirenent that a person obtain an ignition interlock
driver's license and operate only vehicles equipped with a functioning
ignition interlock device is waived by the court, the court shall order
the person to submt to alcohol nonitoring through an al cohol detection
breat hal yzer device, transdernal sensor device, or other technol ogy
designed to detect alcohol in a person's system

(f) The period of tinme for which ignition interlock use or al cohol
nonitoring is required will be as foll ows:

(i) For a person who has not previously been restricted under this
section, a period of one year;
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(ii) For a person who has previously been restricted under (f) (i)
of this subsection, a period of five years;

(iii) For a person who has previously been restricted under (f)(ii)
of this subsection, a period of ten years.

(6) If a person who is convicted of a violation of RCW46. 61.502 or
46.61.504 conmmtted the offense while a passenger under the age of
sixteen was in the vehicle, the court shall:

(a) I'n any case in which the installation and use of an interl ock
or other device is not nmandatory under RCW 46.20.720 or other |aw,
order the use of such a device for not |less than sixty days foll ow ng
the restoration of the person's license, permt, or nonresident driving
privil eges; and

(b) I'n any case in which the installation and use of such a device
is otherwise nmandatory, order the use of such a device for an
addi tional sixty days.

((68y)) (7) In exercising its discretion in setting penalties
within the limts allowed by this section, the court shall particularly
consi der the follow ng:

(a) Whether the person's driving at the tinme of the offense was
responsible for injury or danage to another or another's property; and

(b) Whether at the tinme of the offense the person was driving or in
physi cal control of a vehicle with one or nore passengers.

((6H)) (8) An offender puni shable under this section is subject to
t he al cohol assessnent and treatnent provisions of RCW46.61. 5056.

((8))) (9) The license, permt, or nonresident privilege of a
person convicted of driving or being in physical control of a notor
vehicl e whil e under the influence of intoxicating |liquor or drugs nust:

(a) If the person's al cohol concentration was less than 0.15, or if
for reasons other than the person's refusal to take a test offered
under RCW 46.20.308 there is no test result indicating the person's
al cohol concentrati on:

(1) Where there has been no prior offense within seven years, be
suspended or denied by the departnment for ninety days;

(11) Were there has been one prior offense within seven years, be
revoked or denied by the departnent for two years; or

(iii1) Were there have been two or nore prior offenses within seven
years, be revoked or denied by the departnment for three years;

(b) If the person's al cohol concentration was at |east 0.15:
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(1) Where there has been no prior offense within seven years, be
revoked or denied by the departnent for one year;

(1i) Were there has been one prior offense within seven years, be
revoked or denied by the departnent for nine hundred days; or

(1i1) Where there have been two or nore prior offenses within seven
years, be revoked or denied by the departnent for four years; or

(c) If by reason of the person's refusal to take a test offered
under RCW 46.20.308, there is no test result indicating the person's
al cohol concentrati on:

(1) Where there have been no prior offenses within seven years, be
revoked or denied by the departnent for two years;

(11) Were there has been one prior offense within seven years, be
revoked or denied by the departnent for three years; or

(ti1) Wiere there have been two or nore previous offenses within
seven years, be revoked or denied by the departnent for four years.

The departnment shall grant credit on a day-for-day basis for any
portion of a suspension, revocation, or denial already served under
this subsection for a suspension, revocation, or denial inposed under
RCW 46. 20. 3101 arising out of the sane incident.

For purposes of this subsection ((£8))) (9), the departnent shall
refer to the driver's record maintained under RCW 46.52.120 when
determ ning the existence of prior offenses.

((69Y)) (10) After expiration of any period of suspension,
revocation, or denial of the offender's license, permt, or privilege
to drive required by this section, the departnment shall place the
offender's driving privilege in probationary status pursuant to RCW
46. 20. 355.

((29))) (11)(a) In addition to any nonsuspendable and
nondeferrable jail sentence required by this section, whenever the

court inposes |less than one year in jail, the court shall also suspend
but shall not defer a period of confinenent for a period not exceeding
five years. The court shall inpose conditions of probation that

include: (i) Not driving a motor vehicle within this state without a
valid license to drive and proof of financial responsibility for the
future; (ii) not driving a notor vehicle within this state while having
an al cohol concentration of 0.08 or nore within tw hours after
driving; and (iii) not refusing to submt to a test of his or her
breath or blood to determ ne al cohol concentration upon request of a
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| aw enforcenent officer who has reasonable grounds to believe the
person was driving or was in actual physical control of a notor vehicle
wthin this state while under the influence of intoxicating |iquor.
The court may inpose conditions @ of probation that i ncl ude
nonrepetition, installation of an ignition interlock device on the
probationer's notor vehicle, alcohol or drug treatnent, supervised
probation, or other conditions that nmay be appropriate. The sentence
may be inposed in whole or in part upon violation of a condition of
probation during the suspension period.

(b) For each violation of mandatory conditions of probation under
(a)(i), (ii), or (iii) of this subsection, the court shall order the
convicted person to be confined for thirty days, which shall not be
suspended or deferred.

(c) For each incident involving a violation of a mandatory
condition of probation inmposed under this subsection, the I|icense
permt, or privilege to drive of the person shall be suspended by the
court for thirty days or, if such license, permt, or privilege to
drive already is suspended, revoked, or denied at the tine the finding
of probation violation is nmade, the suspension, revocation, or deni al
then in effect shall be extended by thirty days. The court shal
notify the departnent of any suspension, revocation, or denial or any
extension of a suspension, revocation, or denial inposed under this
subsecti on.

(()) (12) A court may waive the electronic honme nonitoring
requi renents of this chapter when:

(a) The offender does not have a dwelling, telephone service, or
any other necessity to operate an electronic hone nonitoring system

(b) The offender does not reside in the state of Washington; or

(c) The court determines that there is reason to believe that the
of fender woul d violate the conditions of the electronic hone nonitoring
penal ty.

Whenever the mandatory m nimumterm of electronic home nonitoring
is waived, the court shall state in witing the reason for granting the

wai ver and the facts upon which the waiver is based, and shall inpose
an alternative sentence with simlar punitive consequences. The
alternative sentence may include, but is not limted to, additiona

jail time, work crew, or work canp.
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Wenever the conbination of jail tinme and electronic hone
nmonitoring or alternative sentence would exceed three hundred sixty-
five days, the offender shall serve the jail portion of the sentence
first, and the electronic honme nonitoring or alternative portion of the
sentence shall be reduced so that the conbinati on does not exceed three
hundred sixty-five days.

((+2)) (13) An offender serving a sentence under this section
whet her or not a mandatory mnimumterm has expired, may be granted an
extraordi nary nedical placenent by the jail admnistrator subject to
the standards and limtations set forth in RCW9.94A. 728(4).

((+3))) (14) For purposes of this section and RCW 46.61. 502 and
46. 61. 504:

(a) A "prior offense" neans any of the follow ng:

(1) Aconviction for a violation of RCW46.61.502 or an equi val ent
| ocal ordinance;

(iit) Aconviction for a violation of RCW46. 61.504 or an equival ent
| ocal ordinance;

(iii) Aconviction for a violation of RCW46.61.520 commtted while
under the influence of intoxicating |iquor or any drug;

(tv) A conviction for a violation of RCW46.61.522 commtted while
under the influence of intoxicating |iquor or any drug;

(v) A conviction for a violation of RCW46.61.5249, 46.61.500, or
9A. 36. 050 or an equivalent local ordinance, if the conviction is the
result of a charge that was originally filed as a violation of RCW
46. 61. 502 or 46.61.504, or an equivalent |ocal ordinance, or of RCW
46. 61. 520 or 46.61.522;

(vi) An out-of-state conviction for a violation that would have
been a wviolation of (a)(i), (ii), (iii), (iv), or (v) of this
subsection if commtted in this state;

(vii) A deferred prosecution under chapter 10.05 RCWgranted in a
prosecution for a violation of RCW 46.61.502, 46.61.504, or an
equi val ent | ocal ordi nance; or

(viii) A deferred prosecution under chapter 10.05 RCWgranted in a
prosecution for a violation of RCW46.61.5249, or an equival ent I ocal
ordinance, if the charge under which the deferred prosecution was
granted was originally filed as a violation of RCW 46.61.502 or
46. 61.504, or an equivalent |ocal ordinance, or of RCW 46.61.520 or
46. 61. 522;

p. 33 E2SHB 3254



A W DN

©O© 00 N O O

10
11
12
13
14

15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

(b) "Wthin seven years" neans that the arrest for a prior offense
occurred within seven years of the arrest for the current offense; and

(c) "Wthin ten years" neans that the arrest for a prior offense
occurred within ten years of the arrest for the current offense.

NEW SECTION. Sec. 14. A new section is added to chapter 46.61 RCW
to read as foll ows:

A person applying for an ignition interlock Iicense under section
8 of this act or petitioning for a deferred prosecution under RCW
10. 05.020 for a violation of RCW46.61.502 or 46.61.504 shall undergo
an al cohol and drug assessnent prepared by an alcoholism agency
approved by the departnent of social and health services or a qualified
probation departnent approved by the departnent of social and health
services. The assessnent shall be perfornmed in accordance with section
15 of this act.

NEW SECTION. Sec. 15. A new section is added to chapter 70.96A
RCWto read as foll ows:

(1) This section applies to al cohol and drug assessnents conducted
for persons applying for an ignition interlock |icense under section 8
of this act and persons charged with a violation of RCW 46.61. 502 or
46. 61.504 who are petitioning for a deferred prosecution under RCW
10. 05.020. Al such al cohol and drug assessnents shall be perforned in
accordance wth this section. |If the person is convicted or petitions
for a deferred prosecution, the assessnent obtai ned under this section
may, at the court's discretion, be used to satisfy the requirenents for
eval uati ons and assessnents under RCW 46. 61. 5056 and 10. 05. 020.

(2) Every assessnent shall be conducted by a chem cal dependency
prof essional certified by the departnent of health under chapter 18.205
RCW by a chem cal dependency professional trainee who is directly
supervi sed by a supervisor approved under departnent of health rules,
or by a probation assessnent officer qualified under departnent of
social and health services rules pursuant to RCW46. 61. 516.

(3) An evaluation shall be nmade of a copy of the analysis of the
client's blood alcohol l|evel and other drug levels at the tine of
arrest, if available, and the client's self-reported driving record and
a copy of the client's abstract of driving record. The eval uation nust
i nclude a statenent regarding the bl ood al cohol level and the client's
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self-reported driving record, and a clinical interpretative statenent
about the abstract of driving record that includes a fifteen-year
history of all alcohol-related convictions and rel ated of fenses reduced
to |l esser offenses, and deferred prosecutions, and how they relate to
t he assessnent and di agnosi s.

(4) Wthin five days of a request by the certified chem cal
dependency professional or trainee conducting an assessnent, the court
shall provide the professional or trainee wwth a copy of the client's
def endant case history. |If the court does not provide the history, the
certified chem cal dependency professional or trainee shall obtain a
release of information fromthe client to receive a summation of the
client's defendant case history using the judicial information system
If the client's defendant <case history is not obtained, the
circunstances that prevented obtaining the history shall be described
in the assessnent.

(5) A copy of the police report shall be obtained in cases where
the blood or breath alcohol concentration test was refused. If the
police report was not reviewed in cases of refusal, circunstances
preventing such efforts shall be included in the assessnent.

(6) A drug screen shall be obtained in accordance with rules
adopted by the departnent. Results are to be assessed and included in
the witten assessnent and recommendati ons. If a request for drug
screen is refused, circunstances surrounding the refusal shall be
described in the assessnent.

(7) The departnment shall adopt rules to inplenent this section.

Sec. 16. RCW46.61.502 and 2006 ¢ 73 s 1 are each anended to read
as follows:

(1) A person is guilty of driving while under the influence of
i ntoxicating liquor or any drug if the person drives a vehicle within
this state:

(a) And the person has, within two hours after driving, an al cohol
concentration of 0.08 or higher as shown by analysis of the person's
breath or bl ood nade under RCW 46. 61. 506; or

(b) While the person is under the influence of or affected by
intoxicating liquor or any drug; or

(c) Wiile the person is under the conbined influence of or affected
by intoxicating |liquor and any drug.
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(2) The fact that a person charged with a violation of this section
is or has been entitled to use a drug under the laws of this state
shall not constitute a defense against a charge of violating this
section.

(3) It is an affirmative defense to a violation of subsection
(1)(a) of this section which the defendant nust prove by a
preponderance of the evidence that the defendant consunmed a sufficient
quantity of alcohol after the tinme of driving and before the
adm ni stration of an analysis of the person's breath or blood to cause
t he defendant's al cohol concentration to be 0.08 or nore wthin two
hours after driving. The court shall not admt evidence of this
defense unless the defendant notifies the prosecution prior to the
omi bus or pretrial hearing in the case of the defendant's intent to
assert the affirmative defense.

(4) Analyses of blood or breath sanples obtained nore than two
hours after the alleged driving may be used as evidence that within two
hours of the alleged driving, a person had an al cohol concentration of
0.08 or nore in violation of subsection (1)(a) of this section, and in
any case in which the analysis shows an alcohol concentration above
0. 00 may be used as evidence that a person was under the influence of
or affected by intoxicating liquor or any drug in violation of
subsection (1)(b) or (c) of this section.

(5) Except as provided in subsection (6) of this section, a
violation of this section is a gross m sdeneanor.

(6) It is a class C felony punishable under chapter 9.94A RCW or
chapter 13.40 RCWif the personis a juvenile, if: (a) The person has
four or nore prior offenses within ten years as defined in RCW
46. 61. 5055; or (b) the person has ever previously been convicted of (i)
vehi cul ar hom ci de while under the influence of intoxicating |iquor or
any drug, RCW 46.61.520(1)(a), ((er)) (ii) vehicular assault while
under the influence of intoxicating Iliquor or any drug, RCW
46. 61.522(1)(b), or (iii) an out-of-state offense conparable to the
of fense specified in (b)(i) or (ii) of this subsection.

Sec. 17. RCW46.61.504 and 2006 ¢ 73 s 2 are each anended to read
as foll ows:
(1) A person is guilty of being in actual physical control of a

E2SHB 3254 p. 36



©O© 00 N O Ol WDN P

W W W W W W WwWwwWwWwWMNDNDNDMDNDNMNDNMDDMNMNDMNMDMNMNMNMDNEPRPPRPEPRPRPRPPRPERPRPRERPPRPRE
0O N Ol A W NPEFP O OOOWwNOD O P~ WNEPEOOoOOWwNO O~ owDdNDE, o

not or vehicle while under the influence of intoxicating |iquor or any
drug if the person has actual physical control of a vehicle within this
stat e:

(a) And the person has, within two hours after being in actua
physi cal control of the vehicle, an al cohol concentration of 0.08 or
hi gher as shown by analysis of the person's breath or bl ood nade under
RCW 46. 61. 506; or

(b) While the person is under the influence of or affected by
intoxicating liquor or any drug; or

(c) Wiile the person is under the conbined influence of or affected
by intoxicating |liquor and any drug.

(2) The fact that a person charged with a violation of this section
is or has been entitled to use a drug under the laws of this state does
not constitute a defense against any charge of violating this section.
No person may be convicted under this section if, prior to being
pursued by a | aw enforcenent officer, the person has noved the vehicle
safely off the roadway.

(3) It is an affirmative defense to a violation of subsection
(1)(a) of this section which the defendant nust prove by a
preponderance of the evidence that the defendant consumed a sufficient
quantity of alcohol after the tine of being in actual physical control
of the vehicle and before the admnistration of an analysis of the
person's breath or blood to cause the defendant's al cohol concentration
to be 0.08 or nore within two hours after being in such control. The
court shall not admt evidence of this defense unless the defendant
notifies the prosecution prior to the omibus or pretrial hearing in
the case of the defendant's intent to assert the affirmative defense.

(4) Analyses of blood or breath sanples obtained nore than two
hours after the alleged being in actual physical control of a vehicle
may be used as evidence that within two hours of the alleged being in
such control, a person had an al cohol concentration of 0.08 or nore in
viol ation of subsection (1)(a) of this section, and in any case in
whi ch the analysis shows an al cohol concentration above 0.00 may be
used as evidence that a person was under the influence of or affected
by intoxicating liquor or any drug in violation of subsection (1)(b) or
(c) of this section.

(5 Except as provided in subsection (6) of this section, a
violation of this section is a gross m sdeneanor.
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(6) It is a class C felony punishabl e under chapter 9.94A RCW or
chapter 13.40 RCWif the person is a juvenile, if: (a) The person has
four or nore prior offenses within ten years as defined in RCW
46. 61. 5055; or (b) the person has ever previously been convicted of (i)
vehi cul ar hom ci de while under the influence of intoxicating |iquor or
any drug, RCW 46.61.520(1)(a), ((er)) (ii) vehicular assault while
under the influence of intoxicating Iliquor or any drug, RCW
46. 61.522(1)(b), or (iii) an out-of-state offense conparable to the
of fense specified in (b)(i) or (ii) of this subsection.

Sec. 18. RCW9.94A. 533 and 2007 ¢ 368 s 9 are each anended to read
as follows:

(1) The provisions of this section apply to the standard sentence
ranges determ ned by RCW 9. 94A 510 or 9. 94A. 517.

(2) For persons convicted of the anticipatory offenses of crimnal
attenpt, solicitation, or conspiracy under chapter 9A 28 RCW the
standard sentence range is determ ned by |ocating the sentencing grid
sentence range defined by the appropriate offender score and the
seriousness | evel of the conpleted crinme, and nmultiplying the range by
seventy-five percent.

(3) The follow ng additional tines shall be added to the standard
sentence range for felony crines commtted after July 23, 1995, if the
of fender or an acconplice was arnmed with a firearm as defined in RCW
9.41. 010 and the offender is being sentenced for one of the crines
listed in this subsection as eligible for any firearm enhancenents
based on the classification of the conpleted felony crine. If the
offender is being sentenced for nore than one offense, the firearm
enhancenment or enhancenments nust be added to the total period of
confinenment for all offenses, regardl ess of which underlying offense is
subject to a firearmenhancenent. |If the offender or an acconplice was
armed with a firearm as defined in RCW 9.41.010 and the offender is
bei ng sentenced for an anticipatory of fense under chapter 9A 28 RCWto
commt one of the crines listed in this subsection as eligible for any
firearmenhancenents, the follow ng additional tinmes shall be added to
the standard sentence range determ ned under subsection (2) of this
section based on the felony crinme of conviction as classified under RCW
9A. 28. 020:
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(a) Five years for any felony defined under any law as a class A
felony or with a statutory maxi num sentence of at |east twenty years,
or both, and not covered under (f) of this subsection;

(b) Three years for any felony defined under any |law as a class B
felony or with a statutory maxi num sentence of ten years, or both, and
not covered under (f) of this subsection;

(c) Eighteen nonths for any felony defined under any |aw as a cl ass
C felony or with a statutory maxi num sentence of five years, or both,
and not covered under (f) of this subsection;

(d) If the offender is being sentenced for any firearm enhancenents
under (a), (b), and/or (c) of this subsection and the offender has
previ ously been sentenced for any deadly weapon enhancenents after July
23, 1995, under (a), (b), and/or (c) of this subsection or subsection
(4)(a), (b), and/or (c) of this section, or both, all firearm
enhancenents under this subsection shall be twice the anpbunt of the
enhancenent |i sted;

(e) Notwithstanding any other provision of law, all firearm
enhancenents under this section are mandatory, shall be served in total
confinement, and shall run consecutively to all other sentencing

provi sions, including other firearmor deadly weapon enhancenents, for
all offenses sentenced under this chapter. However, whether or not a
mandatory mninmum term has expired, an offender serving a sentence
under this subsection may be granted an extraordinary nedical placenent
when aut horized under RCW 9. 94A. 728(4);

(f) The firearm enhancenents in this section shall apply to al
felony crimes except the follow ng: Possession of a machine gun,
possessing a stolen firearm drive-by shooting, theft of a firearm
unl awf ul possession of a firearmin the first and second degree, and
use of a machine gun in a felony;

(g) If the standard sentence range under this section exceeds the
statutory maxi mum sentence for the offense, the statutory maxi num
sentence shall be the presunptive sentence unless the offender is a
persistent offender. If the addition of a firearm enhancenent
i ncreases the sentence so that it would exceed the statutory maxi num
for the offense, the portion of the sentence representing the
enhancenent may not be reduced.

(4) The followi ng additional tinmes shall be added to the standard
sentence range for felony crines commtted after July 23, 1995, if the
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of fender or an acconplice was arned with a deadly weapon other than a
firearmas defined in RCW9.41. 010 and the offender is being sentenced
for one of the crines listed in this subsection as eligible for any
deadl y weapon enhancenents based on the classification of the conpleted
felony crine. If the offender is being sentenced for nore than one
of fense, the deadly weapon enhancenent or enhancenents nust be added to
the total period of confinenment for all offenses, regardl ess of which

underlying offense is subject to a deadly weapon enhancenent. If the
of fender or an acconplice was arned with a deadly weapon other than a
firearmas defined in RCW9.41. 010 and the offender is being sentenced
for an anticipatory offense under chapter 9A.28 RCWto commt one of

the crimes listed in this subsection as eligible for any deadly weapon
enhancenments, the following additional times shall be added to the
standard sentence range determ ned under subsection (2) of this section
based on the felony crinme of conviction as classified under RCW
9A. 28. 020:

(a) Two years for any felony defined under any law as a class A
felony or with a statutory maxi num sentence of at |east twenty years,
or both, and not covered under (f) of this subsection;

(b) One year for any felony defined under any law as a class B
felony or with a statutory maxi num sentence of ten years, or both, and
not covered under (f) of this subsection;

(c) Six nmonths for any felony defined under any law as a class C
felony or wwth a statutory maxi num sentence of five years, or both, and
not covered under (f) of this subsection;

(d) If the offender is being sentenced under (a), (b), and/or (c)
of this subsection for any deadly weapon enhancenents and the of fender
has previously been sentenced for any deadly weapon enhancenents after
July 23, 1995, wunder (a), (b), and/or (c) of this subsection or
subsection (3)(a), (b), and/or (c) of this section, or both, all deadly
weapon enhancenents under this subsection shall be tw ce the anmount of
t he enhancenent |i sted,

(e) Notw thstanding any other provision of law, all deadly weapon
enhancenents under this section are mandatory, shall be served in total
confinement, and shall run consecutively to all other sentencing
provi sions, including other firearmor deadly weapon enhancenents, for
all offenses sentenced under this chapter. However, whether or not a
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mandatory mninmum term has expired, an offender serving a sentence
under this subsection may be granted an extraordinary nedical placenent
when aut hori zed under RCW 9. 94A. 728(4);

(f) The deadly weapon enhancenents in this section shall apply to
all felony crines except the follow ng: Possession of a nmachine gun
possessing a stolen firearm drive-by shooting, theft of a firearm
unl awf ul possession of a firearmin the first and second degree, and
use of a machine gun in a felony;

(g) If the standard sentence range under this section exceeds the
statutory maxi mum sentence for the offense, the statutory maxi num
sentence shall be the presunptive sentence unless the offender is a
persi stent offender. If the addition of a deadly weapon enhancenent
i ncreases the sentence so that it would exceed the statutory maximm
for the offense, the portion of the sentence representing the
enhancenent may not be reduced.

(5) The follow ng additional tines shall be added to the standard
sentence range if the offender or an acconplice coommtted the offense
while in a county jail or state correctional facility and the offender
is being sentenced for one of the crinmes listed in this subsection. |If
the offender or an acconplice commtted one of the crines listed in
this subsection while in a county jail or state correctional facility,
and the offender is being sentenced for an anticipatory of fense under
chapter 9A.28 RCW to commt one of the crines listed in this
subsection, the followng additional times shall be added to the
standard sentence range determ ned under subsection (2) of this
section:

(a) Eighteen nonths for offenses commtted under RCW 69. 50.401(2)
(a) or (b) or 69.50.410;

(b) Fifteen nonths for offenses commtted under RCW 69.50.401(2)
(c), (d), or (e);

(c) Twelve nonths for offenses commtted under RCW 69. 50. 4013.

For the purposes of this subsection, all of the real property of a
state correctional facility or county jail shall be deened to be part
of that facility or county jail.

(6) An additional twenty-four nonths shall be added to the standard
sentence range for any ranked offense involving a violation of chapter
69.50 RCW if the offense was also a violation of RCW 69.50.435 or
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9. 94A. 605. Al'l  enhancenents wunder this subsection shall run
consecutively to all other sentencing provisions, for all offenses
sentenced under this chapter.

(7) An additional two years shall be added to the standard sentence
range for vehicular homcide commtted while under the influence of
intoxicating liquor or any drug as defined by RCW 46.61.502 for each
prior offense as defined in RCW 46.61. 5055. This enhancenent is
mandatory, shall be served in total confinenent, and shall run
consecutively to all other sentencing provisions, including other
enhancenents, for all offenses sentenced under this chapter. However,
whether or not a nmandatory mninmum term has expired, an offender
serving a sentence under this subsection mnmay be granted an
extraordi nary nedical placenent when authorized under RCW9. 94A. 728(4).

(8)(a) The followng additional tinmes shall be added to the
standard sentence range for felony crinmes commtted on or after July 1,
2006, if the offense was commtted wth sexual notivation, as that term
is defined in RCW 9. 94A 030. If the offender is being sentenced for
nore than one offense, the sexual notivation enhancenent nust be added
to the total period of total confinenment for all offenses, regardl ess
of which wunderlying offense is subject to a sexual notivation
enhancenent . If the offender commtted the offense with sexual
nmotivation and the offender is being sentenced for an anticipatory
of fense under chapter 9A. 28 RCW the follow ng additional tines shal
be added to the standard sentence range determ ned under subsection (2)
of this section based on the felony crime of conviction as classified
under RCW 9A. 28. 020:

(1) Two years for any felony defined under the law as a class A
felony or with a statutory maxi num sentence of at |east twenty years,
or bot h;

(1i) E ghteen nonths for any felony defined under any law as a
class B felony or with a statutory maxi num sentence of ten years, or
bot h;

(1i1) One year for any felony defined under any law as a class C
felony or with a statutory maxi num sentence of five years, or both;

(iv) If the offender is being sentenced for any sexual notivation
enhancenents under (i), (ii), and/or (iii) of this subsection and the
of fender has previously been sentenced for any sexual notivation

E2SHB 3254 p. 42



© 00 N O Ol WDN P

W W W W W W WwwWwMNDNDNMDNDNMNDNMDDNMNMNDNMDMNMNMNMNMDNEPRPPRPPRPRPRPPRPERPRPRERPPRPRE
0O N O A WNPEFP O OOWuNO O P~ WNEPEOOOWOOWwWNO O~ owdNDEe. o

enhancenents on or after July 1, 2006, under (i), (ii), and/or (iii) of

this subsection, al | sexual motivati on enhancenents under this
subsection shall be twice the amount of the enhancenent |i sted;
(b) Notwi thstanding any other provision of law, all sexual

nmoti vati on enhancenents under this subsection are mandatory, shall be
served in total confinenment, and shall run consecutively to all other
sentenci ng provisions, including other sexual notivation enhancenents,
for all offenses sentenced under this chapter. However, whether or not
a mandatory mninmum term has expired, an offender serving a sentence
under this subsection may be granted an extraordinary nedical placenent
when aut hori zed under RCW 9. 94A. 728(4);

(c) The sexual notivation enhancenents in this subsection apply to
all felony crines;

(d) If the standard sentence range under this subsection exceeds
the statutory maxi num sentence for the offense, the statutory maxi mum
sentence shall be the presunptive sentence unless the offender is a
persi stent of fender. If the addition of a sexual notivation
enhancenment increases the sentence so that it would exceed the
statutory maximum for the offense, the portion of +the sentence
representing the enhancenent may not be reduced;

(e) The portion of the total confinenent sentence which the
of fender nust serve under this subsection shall be cal culated before
any earned early release tine is credited to the offender;

(f) Nothing in this subsection prevents a sentencing court from
i nposi ng a sentence outside the standard sentence range pursuant to RCW
9. 94A. 535.

(9) An additional one-year enhancenment shall be added to the
standard sentence range for the felony crinmes of RCW 9A 44.073,
9A. 44. 076, 9A.44.079, 9A 44.083, 9A 44.086, or 9A. 44.089 conmitted on
or after July 22, 2007, if the offender engaged, agreed, or offered to
engage the victimin the sexual conduct in return for a fee. If the
of fender is being sentenced for nore than one offense, the one-year
enhancenment nust be added to the total period of total confinenment for
all offenses, regardl ess of which underlying offense is subject to the
enhancenent . If the offender is being sentenced for an anticipatory
of fense for the felony crinmes of RCWO9A. 44.073, 9A 44.076, 9A. 44.079,
9A. 44.083, 9A 44.086, or 9A 44.089, and the offender attenpted,
solicited another, or conspired to engage, agree, or offer to engage
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the victimin ((fHhe})) the sexual conduct in return for a fee, an
addi tional one-year enhancenent shall be added to the standard sentence
range determ ned under subsection (2) of this section. For purposes of
this subsection, "sexual conduct" neans sexual intercourse or sexua
contact, both as defined in chapter 9A 44 RCW

Sec. 19. RCW 9.94A. 728 and 2007 c 483 s 304 are each anmended to
read as foll ows:

No person serving a sentence inposed pursuant to this chapter and
committed to the custody of the departnent shall |eave the confines of
the correctional facility or be released prior to the expiration of the
sentence except as foll ows:

(1) Except as otherwise provided for in subsection (2) of this
section, the term of the sentence of an offender commtted to a
correctional facility operated by the departnent nay be reduced by
earned release tinme in accordance wth procedures that shall be
devel oped and pronulgated by the ~correctional agency having
jurisdiction in which the offender is confined. The earned rel ease
time shall be for good behavi or and good perfornmance, as determ ned by
the correctional agency having jurisdiction. The correctional agency
shall not credit the offender with earned rel ease credits in advance of
the offender actually earning the credits. Any program established
pursuant to this section shall allow an offender to earn early rel ease
credits for presentence incarceration. |[If an offender is transferred
froma county jail to the departnent, the adm nistrator of a county
jail facility shall certify to the departnent the anount of tine spent
in custody at the facility and the anmount of earned release tine. An
of fender who has been convicted of a felony conmtted after July 23,
1995, that involves any applicabl e deadly weapon enhancenents under RCW
9.94A.533 (3) or (4), or both, shall not receive any good tine credits
or earned release tinme for that portion of his or her sentence that
results fromany deadly weapon enhancenents. An offender convicted of
vehi cular homicide conmmtted while under the influence of intoxicating
liquor or any drug that involves a sentence enhancenent under RCW
9.94A.533(7) may not receive any earned early release tine for the
portion of his or her sentence that results fromthe enhancenent.

(a) In the case of an offender convicted of a serious violent
offense, or a sex offense that is a class A felony, commtted on or
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after July 1, 1990, and before July 1, 2003, the aggregate earned
rel ease tinme may not exceed fifteen percent of the sentence. In the
case of an offender convicted of a serious violent offense, or a sex
offense that is a class A felony, commtted on or after July 1, 2003,
the aggregate earned release time may not exceed ten percent of the
sent ence.

(b)(i) In the case of an offender who qualifies under (b)(ii) of
this subsection, the aggregate earned release tine nay not exceed fifty
percent of the sentence.

(1i) An offender is qualified to earn up to fifty percent of
aggregate earned release tine under this subsection (1)(b) if he or
she:

(A) Is classified in one of the two | owest risk categories under
(b)(iii) of this subsection;

(B) I's not confined pursuant to a sentence for:

(I') A sex offense;

(1) A violent offense;

(1) A crime against persons as defined in RCW9. 94A. 411,

(rv) A felony that 1is donestic violence as defined in RCW
10. 99. 020;

(V) Aviolation of RCW9A. 52.025 (residential burglary);

(VI) Aviolation of, or an attenpt, solicitation, or conspiracy to
viol ate, RCW 69.50.401 by nmanufacture or delivery or possession with
intent to deliver nethanphetam ne; or

(M1) Aviolation of, or an attenpt, solicitation, or conspiracy to
vi ol ate, RCW69.50.406 (delivery of a controlled substance to a mnor);

(© Has no prior conviction for:

(I') A sex offense;

(1) A violent offense;

(') A crime against persons as defined in RCW9. 94A. 411,

(Irv) A felony that 1is donestic violence as defined in RCW
10. 99. 020;

(V) Aviolation of RCW9A. 52.025 (residential burglary);

(VI) Aviolation of, or an attenpt, solicitation, or conspiracy to
violate, RCW 69.50.401 by nmanufacture or delivery or possession wth
intent to deliver nethanphetam ne; or

(M1) Aviolation of, or an attenpt, solicitation, or conspiracy to
vi ol ate, RCW69.50.406 (delivery of a controlled substance to a mnor);
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(D) Participates in programmng or activities as directed by the
of fender's individual reentry plan as provided under RCW 72.09. 270 to
the extent that such programmng or activities are nade avail able by
t he departnent; and

(E) Has not commtted a new felony after July 22, 2007, while under
communi ty supervision, community placenent, or comunity custody.

(ii11) For purposes of determ ning an offender's eligibility under
this subsection (1)(b), the departnment shall performa risk assessnent
of every offender commtted to a correctional facility operated by the
departnment who has no current or prior conviction for a sex offense, a
violent offense, a crine against persons as defined in RCW9.94A 411,
a felony that is donestic violence as defined in RCW 10.99.020, a
viol ation of RCW9A. 52. 025 (residential burglary), a violation of, or
an attenpt, solicitation, or conspiracy to violate, RCW 69.50.401 by
manufacture or delivery or possession wth intent to deliver
met hanphetam ne, or a violation of, or an attenpt, solicitation, or
conspiracy to violate, RCW 69.50.406 (delivery of a controlled
substance to a mnor). The departnent nust classify each assessed
offender in one of four risk categories between highest and | owest
risk.

(iv) The departnent shall recal culate the earned rel ease tinme and
reschedul e the expected rel ease dates for each qualified offender under
this subsection (1)(b).

(v) This subsection (1)(b) applies retroactively to eligible
of fenders serving terns of total confinenent in a state correctiona
facility as of July 1, 2003.

(vi) This subsection (1)(b) does not apply to offenders convicted
after July 1, 2010.

(c) I'n no other case shall the aggregate earned rel ease tine exceed
one-third of the total sentence;

(2)(a) A person convicted of a sex offense or an offense
categorized as a serious violent offense, assault in the second degree,
vehi cul ar hom ci de, vehicular assault, assault of a child in the second
degree, any crinme agai nst persons where it is determned in accordance
with RCW9. 94A 602 that the offender or an acconplice was arned with a
deadly weapon at the tinme of comm ssion, or any felony offense under
chapter 69.50 or 69.52 RCW commtted before July 1, 2000, may becone
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eligible, in accordance with a program devel oped by the departnent, for
transfer to community custody status in lieu of earned release tine
pursuant to subsection (1) of this section;

(b) A person convicted of a sex offense, a violent offense, any
crime agai nst persons under RCW9.94A 411(2), or a felony offense under
chapter 69.50 or 69.52 RCW conmitted on or after July 1, 2000, may
beconme eligible, in accordance with a program developed by the
departnent, for transfer to community custody status in |ieu of earned
rel ease tine pursuant to subsection (1) of this section;

(c) The departnent shall, as a part of its programfor release to
the community in lieu of earned release, require the offender to
propose a release plan that includes an approved residence and |iving
arrangenent . All offenders with comunity placenent or comunity
custody terns eligible for release to community custody status in lieu
of earned release shall provide an approved residence and Iliving
arrangenent prior to release to the conmunity;

(d) The departnment may deny transfer to community custody status in
lieu of earned release tine pursuant to subsection (1) of this section
if the departnent determnes an offender's release plan, including
proposed residence location and living arrangenents, my violate the
conditions of the sentence or conditions of supervision, place the
offender at risk to violate the conditions of the sentence, place the
offender at risk to reoffend, or present a risk to victim safety or
comunity safety. The departnment's authority under this section is
i ndependent of any court-ordered condition of sentence or statutory
provision regarding conditions for community custody or community
pl acenent ;

(e) If the departnent denies transfer to community custody status
inlieu of earned early release pursuant to (d) of this subsection, the
departnent may transfer an offender to partial confinenent in |lieu of
earned early release up to three nonths. The three nonths in parti al
confinement is in addition to that portion of the offender's term of
confinement that may be served in partial confinement as provided in
this section;

(f) An offender serving a term of confinenment inposed under RCW
9.94A.670(4)(a) is not eligible for earned release credits under this
section;
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(3) An offender may |eave a correctional facility pursuant to an
aut hori zed furlough or |eave of absence. In addition, offenders may
| eave a correctional facility when in the custody of a corrections
of ficer or officers;

(4)(a) The secretary may authorize an extraordinary nedical
pl acenent for an offender when all of the follow ng conditions exist:

(i) The offender has a nedical condition that is serious enough to
require costly care or treatnent;

(i1) The offender poses a lowrisk to the comunity because he or
she is physically incapacitated due to age or the nedical condition
and

(iti) Ganting the extraordi nary nedical placenment will result in
a cost savings to the state.

(b) An offender sentenced to death or to life inprisonnment wthout
the possibility of release or parole is not eligible for an
extraordi nary nedi cal placenent.

(c) The secretary shall require electronic nonitoring for al
offenders in extraordinary nedical placenment unless the electronic
nmonitoring equipnment interferes with the function of the offender's
medi cal equi pnent or results in the loss of funding for the offender's

medi cal care. The secretary shall specify who shall provide the
nmoni toring services and the terns under which the nonitoring shall be
per f or med.

(d) The secretary may revoke an extraordinary nedical placenment
under this subsection at any tine;

(5) The governor, upon recomrendation fromthe clenency and pardons
board, may grant an extraordinary rel ease for reasons of serious health
probl ens, senility, advanced age, extraordinary neritorious acts, or
ot her extraordinary circunstances;

(6) No nore than the final six nonths of the offender's term of
confinement may be served in partial confinement designed to aid the
of fender in finding work and reestablishing hinself or herself in the
community. This is in addition to that period of earned early rel ease
time that may be exchanged for partial confinenment pursuant to
subsection (2)(e) of this section;

(7) The governor may pardon any offender;

(8) The departnent may release an offender from confinenment any
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time within ten days before a release date calculated under this
section; and

(9) An offender my I|leave a correctional facility prior to
conpl etion of his or her sentence if the sentence has been reduced as
provi ded in RCW9. 94A. 870.

Not wi t hst andi ng any ot her provisions of this section, an offender
sentenced for a felony crine listed in RCW 9.94A. 540 as subject to a
mandat ory m ni nrum sentence of total confinenent shall not be rel eased
fromtotal confinenent before the conpletion of the |isted mandatory
m ni mum sentence for that felony crine of conviction unless allowed
under RCW 9. 94A. 540, however persistent offenders are not eligible for
extraordi nary nedi cal pl acenent.

NEW SECTION. Sec. 20. Sections 18 and 19 of this act apply
prospectively only and not retroactively. Those provisions apply only
to convictions occurring on or after the effective date of this act.

NEW SECTION. Sec. 21. Sections 2, 4 through 7, and 10 through 13
of this act take effect January 1, 20009.

NEW SECTION. Sec. 22. |If specific funding for the purposes of
this act, referencing this act by bill or chapter nunber, is not
provi ded by June 30, 2008, in the omi bus appropriations act, this act
is null and voi d.

--- END ---
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