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H 5370. 1

SUBSTI TUTE HOUSE BI LL 3175

St ate of WAshi ngt on 60t h Legi sl ature 2008 Regul ar Sessi on

By House Community & Economc Developnent & Trade (originally
sponsored by Representatives Conway, Pettigrew, Chase, Linville,
Hasegawa, Fromhold, Sullivan, Skinner, Roach, Mintire, Condotta,
Orcutt, Mrrell, Ericks, Kelley, Dunn, Kenney, Santos, and O nshy)

READ FI RST TI ME 02/ 05/ 08.

AN ACT Relating to business and occupation tax incentives to
encourage investnment in qualified community developnent entities;
addi ng a new section to chapter 82.04 RCW creating a new section; and
provi di ng an expiration date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 82.04 RCW
to read as foll ows:

(1) The definitions in this subsection (1) apply throughout this
section unless the context clearly requires otherw se.

(a) "Applicable percentage" neans zero percent for each of the
first two credit allowance dates, twelve percent for the third and
fourth credit allowance dates, and fifteen percent for the fifth credit
al l owance date.

(b) "Credit allowance date," with respect to any qualified equity
i nvest ment neans:

(1) The date on which such investnent is initially nade; and

(11) Each of the six anniversary dates of such date thereafter

(c) "Direct tracing" neans the tracking, by accepted accounting
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nmet hods, of the proceeds of qualified equity investnents into qualified
| ow-i ncome comunity investnents.

(d) "Long-term debt security" nmeans any debt instrunent issued by
a qualified community devel opnent entity, at par value or a prem um
with an original maturity date of at |east seven years fromthe date of
its issuance, with no acceleration of repaynent, anortization, or
prepaynent features prior to its original maturity date, and with no
di stribution, paynment , or I nt er est features related to the
profitability of the qualified community developnent entity or the
performance of the qualified conmmunity devel opment entity's investnent
portfolio. The foregoing in no way limts the holder's ability to
accel erate paynents on the debt instrument in situations where the
i ssuer has defaulted on covenants designed to ensure conpliance with
this section or Title 26 US C. Sec. 45D of the federal interna
revenue code of 1986, as anended.

(e) "Purchase price" nmeans the anmpbunt paid to the issuer of a
qualified equity investnent for such qualified equity investnent.

(f) "Qualified active | owincome community business" is defined as
provided in Title 26 U S.C. Sec. 45D of the federal internal revenue
code of 1986, as anended, as of January 1, 2008. However, any busi ness
that derives or projects to derive fifteen percent or nore of its
annual revenue from the rental or sale of real estate may not be
considered to be a qualified active | owincome conmunity business.

(g) "Qualified comunity devel opnent entity" is defined as provided
in Title 26 U S.C. Sec. 45D of the federal internal revenue code of
1986, as anended, as of January 1, 2008, if such entity has entered
into an allocation agreenent with the comunity devel opnent fi nanci al
institutions fund of the United States treasury departnment with respect
to credits authorized by Title 26 U S. C  Sec. 45D of the federal
i nternal revenue code of 1986, as anmended, which includes the state of
Washington within the service area set forth in such allocation
agreement .

(h) "Qualified equity investnent" neans:

(i) Any equity investnment in, or long-termdebt security issued by,
a qualified comunity devel opment entity that:

(A) Is acquired after the effective date of this act at its
original issuance solely in exchange for cash
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(B) Has at l|east eighty-five percent of its cash purchase price
used by the issuer to nmake qualified | owinconme community investnents;
and

(C© Is designated by the issuer as a qualified equity investnent
under this subsection (1)(h)(i)(C) and is certified by the departnent
as not exceeding the limtation contained in subsection (4) of this
section.

(1i) "Qualified equity investnment" includes any qualified equity
investnment that does not neet the provisions of (h)(i) of this
subsection, if such investnment was a qualified equity investnent in the
hands of a prior hol der.

(1) "Qualified Iowincome community investnent" neans any capita
or equity investnent in, or loan to, any qualified active |owincone
community business. Wth respect to any one qualified active |ow
i ncome conmunity business, the maxi mum anount of qualified | owincone
community investnents nmade in such business, on a collective basis with
all of its affiliates, nust be ten mllion dollars whether issued to
one or several qualified conmmunity devel opment entities.

(j) "Tax credit" neans a credit against the tax otherw se due under
this chapter.

(k) "Taxpayer" neans any individual or entity subject to the tax
i nposed under this chapter.

(2) A taxpayer that makes a qualified equity investnent is entitled
to a tax credit against the tax otherw se inposed under this chapter as
fol | ows:

(a) On each credit allowance date of a qualified equity investnent,
t he taxpayer or subsequent holder of the qualified equity investnent,
is entitled to a tax credit during the taxable year, which includes the
credit all owance date;

(b) The tax credit amount is equal to the applicable percentage
mul tiplied by the purchase price paid to the issuer of such qualified
equity investnent; and

(c) The amount of the tax credit clained my not exceed the anpunt
of the taxpayer's tax liability under this chapter for the tax year for
which the tax credit is clainmed.

(3) No tax credit claimed under this section is refundable or
sal eable on the open nmarket. Tax credits earned by a partnership,
limted liability conpany, s-corporation, or other pass-through entity
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may be allocated to the partners, nenbers, or shareholders of such
entity for their direct use in accordance with the provisions of any
agreenment anong such partners, nenbers, or sharehol ders. Any anount of
tax credit that the taxpayer is prohibited from claimng under this
section in a taxable year nmay be carried forward to any of the
t axpayer's five subsequent taxable years.

(4) The departnment nust |imt the nonetary anmount of qualified
equity investnents permtted under this section to a | evel necessary to
limt tax credit utilization at no nore than fifteen mllion dollars of
tax credits in any fiscal year. The limtation on qualified equity
i nvestnments nust be based on the anticipated utilization of credits
without regard to the potential for taxpayers to carry forward tax
credits to later tax years.

(5) The issuer of the qualified equity investment nust certify to
t he departnent the anticipated dollar anount of such investnents to be
made in this state during the first twelve-nonth period follow ng the
initial credit allowance date. If on the second credit all owance date,
the actual dollar anpbunt of such investnents is different than the
anount estimted, the departnent shall adjust the credits arising on
t he second all owance date to account for such difference.

(6)(a) Provided that the proceeds of a qualified equity investnent
are invested conpletely in qualified |owincone community investnments
i n Washi ngton state, the purchase price, for the purpose of calculating
the credit created by this act, is equal to one hundred percent of the
qualified equity investnent, regardl ess of the |location of investnents
made with the proceeds of other qualified equity investnents issued by
the sanme comunity devel opnent entity.

(b) To the extent a portion of a qualified equity investnment is not
invested in Washington state, the purchase price is reduced by the sane
ratio in (a) of this subsection, independently of the |ocation of
investnments nmade with proceeds of other qualified equity investnents
i ssued by the same community devel opnent entity. In such case, the
burden is on the community devel opnent entity to establish the extent
to which the qualified equity investnents are fully invested in
Washi ngton state, either by establishing that the community devel opnent
entity itself invests exclusively in Washington state, or otherw se
establishing, through direct tracing, the portion of a qualified equity
i nvestnment invested solely in Washington state.
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(7) The departnent nust recapture, fromthe taxpayer that clained
the credit on a return, the tax credit allowed under this section if:

(a) Any amount of the federal tax credit available wth respect to
a qualified equity investnent that is eligible for a tax credit under
this section is recaptured under Title 26 U S. C. Sec. 45D of the
federal internal revenue code of 1986, as anended. In such case the
departnent's recapture nust be proportionate to the federal recapture
Wi th respect to such qualified equity investnent; or

(b) The issuer redeens or nakes principal repaynent with respect to
a qualified equity investnment prior to the seventh anniversary of the
i ssuance of such qualified equity investnent. In such case the
departnent's recapture nust be proportionate to the anmount of the
redenption or repaynent wth respect to the qualified equity
i nvestnent, except as provided otherwise in subsection (8) of this
section.

(8) The provisions of subsection (7)(b) of this section do not
apply and an investnent will be considered held by an issuer, even if
the investnent has been sold or repaid, when the issuer reinvests an
anount equal to the capital returned to or recovered by the issuer from
the original investnent, exclusive of any profits realized, in another
qualified |l owinconme comunity investnent within twelve nonths of the
recei pt of such capital. An issuer may not be required to reinvest
capital returned fromqualified | owinconme community investnents after
the sixth anniversary of the issuance of the qualified equity
i nvestnent, the proceeds of which were used to nake the qualified | ow
income comunity investnent, and the qualified |owinconme community
i nvestment shall be considered held by the issuer through the seventh
anniversary of the qualified equity investnment's issuance.

(9)(a) The legislature finds that accountability and effectiveness
are inportant aspects of setting tax policy. In order to nake policy
choices regarding the best wuse of I|imted state resources the
| egi sl ature needs information on how a tax incentive is used.

(b) Except as may be required otherw se by departnent rule under
(c) of this subsection, a person claimng a tax credit under this
section nust file a survey with the departnent by July 1, 2013. The
survey nust include:

(i) The amount of tax credit clainmed under this section;
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(1i) The types and |l ocations of projects that were invested in and
the anobunt of private equity investnent |everaged due to the tax
credits clained under this section; and

(tit) Information, as determned by the departnent, about
enpl oynment positions, including but not limted to the nunber, types,
and salary and wages of jobs created in the |owinconme community
busi nesses in which qualified equity investnents were nmade to claimthe
tax credits under this section.

(c) The departnment nmay, as necessary to neasure the results of the
tax credit program request additional information to be submtted with
the survey or nore frequent surveys.

(d) Al information collected under this subsection, except the
anount of the tax credit clained, is deened taxpayer information under
RCW 82. 32.330. Information on the anbunt of tax credit clained is not
subject to the confidentiality provisions of RCW82.32.330 and may be
di sclosed to the public upon request. |If the anpbunt of the tax credit
as reported on the survey is different than the anount actually cl ai nmed
on the taxpayer's tax returns or otherw se allowed by the departnent,
the amount actually clainmed or allowed may be discl osed.

(e) The departnent shall use the information required under this
subsection to report on the tax credit program authorized under this
section. The departnent nust report to the appropriate commttees of
the |l egislature by Decenber 1, 2013, on:

(i) The amobunt of tax credits taken under this section;

(1i1) The types and |l ocations of projects that were invested in and
the anobunt of private equity investnent |everaged due to the tax
credits provided under this section;

(ii1) The effect of the tax credit programon job creation in | ow
i nconme conmmunity businesses, including the nunber, types, and salary
and wages of jobs created for Washi ngton residents;

(itv) The inpact on |owincome comunity business growth and on
capital available for investnent in |owinconme comrunity businesses;
and

(v) Such other related factors as the departnent selects.

(10) To <claim a credit wunder this section, a person nust
electronically file with the departnent all returns, forns, and ot her
information the departnment requires in an electronic format as provided
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or approved by the departnent. Any return, form or information
required to be filed in an electronic format under this section is not
filed until received by the departnment in an electronic format.

(11) The departnent may develop rules to inplenent the provisions
of this section and to admi nister the allocation of tax credits issued
for qualified equity investnents under this section, which nust be
conducted on a first-cone, first-served basis.

NEW SECTION. Sec. 2. This act my be known and cited as the
"Washi ngton state new markets devel opnent prograni'.

NEW SECTION. Sec. 3. This act expires Decenber 31, 2013.

~-- END ---
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