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HOUSE BI LL 3172

St ate of WAshi ngt on 60t h Legi sl ature 2008 Regul ar Sessi on
By Representatives Condotta and Chandl er

Read first tine 01/23/08. Referred to Commttee on Commerce & Labor.

AN ACT Relating to worker's conpensation reform anending RCW
51. 08.100, 51.08.160, 51.32.020, 51.32.060, 51.32.075, 51.32.100,
51. 32.160, and 51.52.120; reenacting and anmendi ng RCW51. 32. 090; addi ng
a new section to chapter 51.32 RCW adding a new section to chapter
51. 36 RCW prescribing penalties; and providing an effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCWH51.08.100 and 1961 c¢ 23 s 51.08. 100 are each anended
to read as foll ows:

"I'njury"” nmeans a sudden and tangi bl e happening((+)) of a traunmatic
nat ure( (—produeing)) that produces an immediate or pronpt result((s
I : : o | | I hysical it |
therefror)). For a worker to receive benefits for an injury under this
title, there nust be a specific nedical diagnosis directly related to
the injury that nust contribute by a factor of at least fifty percent

to the worker's inability to work.

Sec. 2. RCW 51. 08. 160 and 1977 ex.s. ¢ 350 s 13 are each anended
to read as foll ows:
"Permanent total disability" means the |oss of both legs((;)) or

p. 1 HB 3172



a b W N

©O© 00 N O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

arnms, or one leg and one arm total |oss of eyesight, or paralysis ((e+r
ether—~condit+on)) resulting froma work-related injury or occupati onal
di sease and permanently incapacitating the worker from performng ((any

work—at—any—gatnful—eeceupation)) sedentary work or any other work

within a fifty mle radius of the worker's residence.

Sec. 3. RCW51.32.020 and 1995 ¢ 160 s 2 are each anended to read
as follows:

(1)(a) If injury or death results to a worker fromthe deliberate
intention of the worker hinself or herself to produce such injury or
death, or while the worker is engaged in the attenpt to conmt, or the
comm ssion of, a felony, neither the worker nor the w dow, w dower,
child, or dependent of the worker shall receive any paynent under this
title.

(b) If injury or death results to a worker from the deliberate
intention of a beneficiary of that worker to produce the injury or
death, or if injury or death results to a worker as a consequence of a
beneficiary of that worker engaging in the attenpt to commt, or the
comm ssion of, a felony, the beneficiary shall not receive any paynent
under this title.

(2) An invalid child, while being supported and cared for in a
state institution, shall not receive conpensation under this chapter

(3) No paynent shall be nade to or for a natural child of a
deceased worker and, at the sanme tine, as the stepchild of a deceased
wor ker .

(4) Except for proper and necessary nedical and surgical care
directly related to an injury or occupational disease, no paynent shal
be made under this title to a worker, his or her spouse, or his or her
dependents if the worker used false or fraudulently obtained docunents
to msrepresent his or her identity to obtain enploynent or his or her
ability to legally work in the United States.

(5) No paynent shall be made under this title to a worker, his or
her spouse, or his or her dependents if the injury or occupational
di sease sustained while in the course of enploynent resulted from a
preexi sting nedical condition such as, but not limted to, epilepsy or
di abetes that cause a seizure.

(6) No paynent shall be made under this title to a worker, his or
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her spouse, or his or her dependents if the worker was under the
influence of a controlled substance for which the worker did not have
a valid prescription at the tine of the injury or occupational disease.

(7)(a) Except as provided in (b) of this subsection, no paynent
shall be nmade under this title to a worker, his or her spouse, or his
or her dependents if:

(i) Under a prior claim the worker was permanently restricted from
returning to the job held at the tine of his or her injury or
occupational disease by his or her attending physician;

(ii) The worker received vocational rehabilitation services under
the prior claim and

(ii1i) The worker sustained the new injury or occupational disease
while performng the job fromwhich he or she was restricted.

(b) A worker not entitled to paynent under (a) of this subsection
shall receive proper and necessary nedical and surgical care directly
related to the newinjury or occupational disease.

(8) No paynent shall be made under this title to a worker, his or
her spouse, or his or her dependents for pain or other subjective
conplaints alone, in the absence of objective relevant nedical

findi ngs.

Sec. 4. RCW51.32.060 and 2007 ¢ 284 s 2 are each anended to read
as follows:

(1) Wien the supervisor of industrial I nsurance ((shat))
determ nes that the worker's permanent total disability results from
the injury, the worker shall receive nonthly during the period of such
disability, but not to exceed one hundred four weeks, the follow ng
conpensati on:

(a) If married at the time of injury, sixty-five percent of his or
her wages.

(b) If married with one child at the tine of injury, sixty-seven
percent of his or her wages.

(c) I'f married wwth two children at the time of injury, sixty-nine
percent of his or her wages.

(dy If married with three children at the time of injury,
seventy-one percent of his or her wages.

(e) If married with four children at the time of injury,
seventy-three percent of his or her wages.
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(f) I'f married with five or nore children at the tine of injury,
seventy-five percent of his or her wages.

(g) If unmarried at the tine of the injury, sixty percent of his or
her wages.

(h) If unmarried with one child at the time of injury, sixty-two
percent of his or her wages.

(r) If unmarried wth two children at the time of injury,
si xty-four percent of his or her wages.

(j) If unmarried with three children at the tinme of injury,
si xty-six percent of his or her wages.

(k) If wunmarried with four children at the tinme of injury,
si xty-ei ght percent of his or her wages.

(1) I'f unmarried with five or nore children at the tinme of injury,
seventy percent of his or her wages.

(2) For any period of tine where both husband and wife are entitled
to conpensation as tenporarily or totally disabled workers, only that
spouse having the higher wages of the two shall be entitled to claim
their child or children for conpensation purposes.

(3) In case of permanent total disability, if the character of the
injury is such as to render the worker so physically helpless as to
require the hiring of the services of an attendant, the departnent
shal | make nonthly paynents to such attendant for such services as |ong
as such requirement continues, but such paynents shall not obtain or be
operative while the worker is receiving care under or pursuant to the
provi sions of chapter 51.36 RCWand RCW 51. 04. 105.

(4) Should any further accident result in the permanent total
disability of an injured worker, he or she shall receive the pension to
which he or she would be entitled, notw thstanding the paynent of a
lump sumfor his or her prior injury.

(5 In no event shall the nonthly paynents provided in this
section:

(a) Exceed the applicabl e percentage of the average nonthly wage in
the state as conmputed under the provisions of RCW51.08.018 as foll ows:

AFTER PERCENTAGE
June 30, 1993 105%
June 30, 1994 110%
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June 30, 1995 115%
June 30, 1996 120%

(b) For dates of injury or disease manifestation after July 1,
2008, be less than fifteen percent of the average nonthly wage in the
state as conputed under RCW 51.08.018 plus an additional ten dollars
per nonth if a worker is married and an additional ten dollars per
nmonth for each child of the worker up to a maxi mum of five children
However, if the nmonthly paynent conputed under this subsection (5)(b)
is greater than one hundred percent of the wages of the worker as
determ ned under RCW51.08.178, the nonthly paynent due to the worker
shall be equal to the greater of the nonthly wages of the worker or the
m ni mum benefit set forth in this section on June 30, 2008.

The limtations under this subsection shall not apply to the
paynents provided for in subsection (3) of this section.

(6) In the case of new or reopened clainms, if the supervisor of
industrial insurance determnes that, at the tinme of filing or
reopening, the worker is voluntarily retired and is no |onger attached
to the workforce, benefits shall not be paid under this section.

(7) The benefits provided by this section are subject to
nodi fi cati on under RCW 51. 32. 067.

Sec. 5. RCWH51.32.075 and 1988 ¢ 161 s 7 are each anended to read
as foll ows:

The conpensation or death benefits payable pursuant to the
provisions of this chapter for tenporary total disability, pernmanent
total disability, or death arising out of injuries or occupational
di seases shall be adjusted as foll ows:

(1) On July 1, 1982, there shall be an adjustnent for those whose
right to conpensation was established on or after July 1, 1971, and
before July 1, 1982. The adjustnent shall be determ ned by multiplying
t he anmount of conpensation to which they are entitled by a fraction
t he denom nator of which shall be the average nonthly wage in the state
under RCW51.08.018 for the fiscal year in which such person's right to
conpensati on was established, and the nunerator of which shall be the
average nonthly wage in the state under RCW51. 08.018 on July 1, 1982.

(2) I'n addition to the adjustnent established by subsection (1) of
this section, there shall be another adjustnment on July 1, 1983, for
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t hose whose right to conpensati on was established on or after July 1
1971, and before July 1983, which shall be determned by nultiplying
t he anmount of conpensation to which they are entitled by a fraction
t he denom nator of which shall be the average nonthly wage in the state
under RCW51.08.018 for the fiscal year in which such person's right to
conpensati on was established, and the nunerator of which shall be the
average nonthly wage in the state under RCW51. 08.018 on July 1, 1983.

(3) In addition to the adjustnments under subsections (1) and (2) of
this section, further adjustnents shall be nmade beginning on July 1,
1984, and on each July 1st thereafter for those whose right to
conpensati on was established on or after July 1, 1971. The adj ustnent
shal |l be determ ned by nultiplying the anount of conpensation to which
they are entitled by a fraction, the denom nator of which shall be the
average nonthly wage in the state under RCW 51.08.018 for the fisca
year in which such person's right to conpensati on was established, and
the nunmerator of which shall be the average nonthly wage in the state
under RCW51.08.018 on July 1st of the year in which the adjustnent is
bei ng made. The departnent or self-insurer shall adjust the resulting
conpensation rate to the nearest whole cent, not to exceed the average
monthly wage in the state as conputed under RCW 51. 08. 018.

(4) For any awards nade under RCW 51.32.060 on or after July 1,
2009, the benefits shall cease when the worker reaches the age of
seventy-five if the worker is receiving retirenent benefits from soci al
security, an enployer-sponsored pension plan, or any other retirenent

pl an.

Sec. 6. RCWH51.32.090 and 2007 ¢ 284 s 3 and 2007 ¢ 190 s 1 are
each reenacted and anmended to read as foll ows:

(1) When the total disability is only tenporary, the schedul e of
paynments contained in RCW51.32.060 (1) and (2) shall apply, so long as
the total disability continues, but in no event for |onger than one
hundred four weeks.

(2) Any conpensation payable under this section for children not in
the custody of the injured worker as of the date of injury shall be
payable only to such person as actually is providing the support for
such child or children pursuant to the order of a court of record
provi ding for support of such child or children.
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(3)(a) As soon as recovery is so conplete that the present earning
power of the worker, at any kind of work, is restored to that existing
at the tinme of the occurrence of the injury, the paynents shall cease.
I f and so long as the present earning power is only partially restored,
t he paynents shall

(1) For claims for injuries that occurred before May 7, 1993,
continue in the proportion which the new earning power shall bear to
the old; or

(i1i) For clainms for injuries occurring on or after My 7, 1993
equal eighty percent of the actual difference between the worker's
present wages and earning power at the tinme of injury, but: (A The
total of these paynents and the worker's present wages nmay not exceed
one hundred fifty percent of the average nonthly wage in the state as
conputed under RCW 51.08.018; (B) the paynents nay not exceed one
hundred percent of the entitlenment as conputed under subsection (1) of
this section; and (C) the paynents may not be |less than the worker
woul d have received if (a)(i) of this subsection had been applicable to
the worker's claim

(b) No conpensation shall be payable under this subsection (3)
unl ess the |l oss of earning power shall exceed five percent.

(c) No conpensation shall be payable under this subsection for
| onger than one hundred four weeks.

(d) The prior closure of the claim or the receipt of permanent
partial disability benefits shall not affect the rate at which | oss of
earni ng power benefits are cal cul ated upon reopening the claim

(4) (a) Whenever the enployer of injury requests that a worker who
is entitled to tenporary total disability under this chapter be
certified by a physician or |licensed advanced registered nurse
practitioner as able to perform available work other than his or her
usual work, the enployer shall furnish to the physician or I|icensed
advanced registered nurse practitioner, wth a copy to the worker, a
statenent describing the work available with the enployer of injury in

terms that wll enable the physician or |icensed advanced registered
nurse practitioner to relate the physical activities of the job to the
worker's disability. The physician or |icensed advanced registered
nurse practitioner shall then determne whether the worker is

physically able to performthe work described. The worker's tenporary
total disability paynments shall continue until the worker is rel eased
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by his or her physician or |I|icensed advanced registered nurse
practitioner for the work, and begins the work with the enployer of
injury. If the work thereafter cones to an end before the worker's
recovery is sufficient in the judgnent of his or her physician or
| i censed advanced regi stered nurse practitioner to permt himor her to
return to his or her usual job, or to perform other available work
offered by the enployer of injury, the worker's tenporary total
disability paynents shall be resuned. Should the available work
descri bed, once undertaken by the worker, inpede his or her recovery to
the extent that in the judgnment of his or her physician or |icensed
advanced regi stered nurse practitioner he or she should not continue to
work, the worker's tenporary total disability paynents shall be resuned
when the worker ceases such work.

(b) Once the worker returns to work under the ternms of this
subsection (4), he or she shall not be assigned by the enployer to work
other than the available work described without the worker's witten
consent, or w thout prior review and approval by the worker's physician
or licensed advanced regi stered nurse practitioner.

(c) If the worker returns to work under this subsection (4), any
enpl oyee health and wel fare benefits that the worker was receiving at
the time of injury shall continue or be resuned at the |evel provided
at the tinme of injury. Such benefits shall not be continued or resuned
if to do so is inconsistent wwth the terns of the benefit program or
with the terms of the collective bargaining agreenent currently in
force.

(d) In the event of any dispute as to the worker's ability to
perform the available work offered by the enployer, the departnent
shall make the final determ nation

(5) No worker shall receive conpensation for or during the day on
which injury was received or the three days follow ng the sane, unless
his or her disability shall continue for a period of fourteen
consecutive cal endar days fromdate of injury: PROVIDED, That attenpts
to return to work in the first fourteen days followng the injury shal
not serve to break the continuity of the period of disability if the
di sability continues fourteen days after the injury occurs.

(6) Should a worker suffer a tenporary total disability and shoul d
his or her enployer at the tine of the injury continue to pay him or
her the wages which he or she was earning at the tinme of such injury,
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such injured worker shall not receive any paynent provided in
subsection (1) of this section during the period his or her enployer
shall so pay such wages: PROVI DED, That holiday pay, vacation pay,
sick leave, or other simlar benefits shall not be deenmed to be
paynments by the enployer for the purposes of this subsection.

(7) In no event shall the nonthly paynents provided in this
section:

(a) Exceed the applicabl e percentage of the average nonthly wage in
the state as conmputed under the provisions of RCW51.08.018 as foll ows:

AFTER PERCENTAGE
June 30, 1993 105%
June 30, 1994 110%
June 30, 1995 115%
June 30, 1996 120%

(b) For dates of injury or disease nmanifestation after July 1,
2008, be less than fifteen percent of the average nonthly wage in the
state as conputed under RCW 51.08.018 plus an additional ten dollars
per nonth if the worker is married and an additional ten dollars per
month for each child of the worker up to a maxi num of five children
However, if the nonthly paynment conputed under this subsection (7)(b)
is greater than one hundred percent of the wages of the worker as
determ ned under RCW51.08.178, the nonthly paynent due to the worker
shall be equal to the greater of the nonthly wages of the worker or the
m ni mum benefit set forth in this section on June 30, 2008.

(8) If the supervisor of industrial insurance determ nes that the
worker is voluntarily retired and is no longer attached to the
wor kf orce, benefits shall not be paid under this section.

Sec. 7. RCW51.32.100 and 1977 ex.s. ¢ 350 s 49 are each anended

to read as foll ows:
If it is determned that an injured worker had, at the tine of his
or her injury, ((a preexisting disease and that such disease delays or
| : hoini _ hall | . 1
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therefor)) a preexisting nedical or health condition, only the

treatnent directly related to the work-related injury or illness is
conpensabl e under this title. Any treatnent related to the preexisting
nmedical or health condition is not conpensable under this title.

Sec. 8. RCW51.32.160 and 1995 ¢ 253 s 2 are each anended to read
as follows:

(1) (a) Except as provided in section 9 of this act, if aggravation,
dimnution, or termnation of disability takes place, the director or

his or her designee may, ((upenr—the—appteation—of—the benreftetary-

H-nral—or—at—any—ti+re—uponr—his—or—her—ownr—rptioen-)) readjust the rate

of conpensation in accordance with the rules in this section provided
for the sane, or in a proper case term nate the paynent ((+—PRPROADED-
Fhat)). The director may, upon application of the worker nmade ((at—any

tre—provide—proper—and)) within seven years fromthe date of claim

closure, authorize necessary nedical and surgical services ((as
avthertzed—under—ROA51-36-010)) as may be needed unless the claimwas
cl osed under section 9 of this act. Under no circunstances shall a
worker who is requesting a claim be reopened for further nedical or
surgical treatnent be entitled to tinme-loss conpensation from the
accident fund. The departnent shall pronmptly mail a copy of the
application to the enployer at the enployer's |ast known address as
shown by the records of the departnent.

(b) "Cosing order"” as used in this section neans an order based on
factors which include nedical recommendati on, advice, or exam nation.

(c) Applications for benefits where the claim has been closed
wi t hout nedi cal recommendati on, advice, or exam nation are not subject
to the seven year limtation of this section. The preceding sentence
shall not apply to any closing order issued prior to July 1, 1981.
First closing orders issued between July 1, 1981, and July 1, 1985,
shall, for the purposes of this section only, be deened issued on July
1, 1985. The time limtation of this section shall be ten years in
clainms involving loss of vision or function of the eyes.

(d) If an order denying an application to reopen filed on or after
July 1, 1988, is not issued within ninety days of receipt of such
application by the self-insured enployer or the departnent, such

HB 3172 p. 10
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application shall be deened granted. However, for good cause, the
departnment may extend the tinme for making the final determ nation on
the application for an additional sixty days.

(2) If a worker receiving a pension for total disability returns to
gai nful enploynent for wages, the director nmay suspend or term nate the
rate of conpensation established for the disability w thout producing
nmedi cal evidence that shows that a dimnution of the disability has
occurr ed.

(3) No act done or ordered to be done by the director, or the
department prior to the signing and filing in the matter of a witten
order for such readjustnent shall be grounds for such readjustnent.

NEW SECTION. Sec. 9. A new section is added to chapter 51.32 RCW
to read as foll ows:

The departnment or a self-insurer may offer the worker, or the
wor ker's beneficiary if the worker is deceased, a |unp sum settl enent
to close a claimthat has been allowed. A settlenent offer accepted by
the worker or his or her beneficiary shall discharge the enployer of
record fromany further obligation concerning the claimand rel ease the
state and self-insurer fromfurther benefit obligations. A claimthat
has been cl osed under this section shall not be reopened for additional
conpensation under this title.

NEW SECTION. Sec. 10. A new section is added to chapter 51.36 RCW
to read as foll ows:

When a worker has submtted to a nedical exam nation at the request
of the director or the self-insurer to resolve a nedical issue, the
director or self-insurer shall give the findings of such exam nation
greater weight than the findings of the worker's attendi ng physici an.

Sec. 11. RCWH51.52.120 and 2007 ¢ 490 s 3 are each anended to read
as follows:

(1) It shall be wunlawful for an attorney engaged in the
representation of any worker or beneficiary to charge ((fer—servieces—+n

p. 11 HB 3172
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making—the—appteation)) an anount in excess of twenty percent for the

first five thousand dollars of benefits awarded, fifteen percent for
the next five thousand dollars of benefits awarded, and ten percent for
the bal ance of any benefits awarded. For purposes of this subsection,
"benefits awarded" neans the increase in the award secured by the
attorney's services.

(2) If, on appeal to the board, the order, decision, or award of
the departnment is reversed or nodified and additional relief is granted
to a worker or beneficiary, or in cases where a party other than the
wor ker or beneficiary is the appealing party and the worker's or
beneficiary's right to relief is sustained by the board, the board
shall fix a reasonable fee for the services of his or her attorney in
proceedi ngs before the board if witten application therefor is nade by
the attorney, worker, or beneficiary wthin one year fromthe date the
final decision and order of the board is communicated to the party
maki ng the application. 1In fixing the ambunt of such attorney's fee,
t he board shall take into consideration the fee allowed, if any, by the
director, for services before the departnment, and the board may review
the fee fixed by the director. Any attorney's fee set by the
departnment or the board nmay be reviewed by the superior court upon
application of such attorney, worker, or beneficiary. The departnent
or self-insured enployer, as the case may be, shall be served a copy of
the application and shall be entitled to appear and take part in the
pr oceedi ngs. Where the board, pursuant to this section, fixes the
attorney's fee, it shall be unlawful for an attorney to charge or
receive any fee for services before the board in excess of that fee
fixed by the board.

(3) In an appeal to the board involving the presunption established
under RCW51.32.185, the attorney's fee shall be payable as set forth
under ((REW5132-185)) subsection (1) of this section.

(4) Any person who violates this section is guilty of a m sdenmeanor
and shall be subject to a civil penalty of up to ten thousand dollars.

NEW SECTION. Sec. 12. If any provision of this act or its

HB 3172 p. 12
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application to any person or circunstance
remai nder of the act or the application of
persons or circunstances is not affected.

is held invalid, the
the provision to other

NEW SECTION. Sec. 13. This act takes effect July 1, 2008.

~-- END ---
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