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HOUSE BI LL 3122

St ate of WAshi ngt on 60t h Legi sl ature 2008 Regul ar Sessi on

By Representatives Conway, Geen, Hunt, Kenney, Roberts, Haler,
Morrell, Ericks, Hankins, Eddy, Wod, Sells, Chase, O nsby, Hasegawa,
Appl eton, WIlianms, Meller, Sinpson, Sullivan, and Mcintire

Read first tinme 01/22/08. Referred to Commttee on Conmerce & Labor.

AN ACT Relating to consolidating, aligning, and «clarifying
exception tests for determnation of independent contractor status
under unenpl oynment conpensation and workers' conpensation |aws;
amendi ng RCW 50. 04. 100, 50.04.140, 51.08.070, 51.08.180, and 51.08. 195;
creating a new section; and repealing RCW50. 04. 145.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW 50.04.100 and 1982 1st ex.s. ¢ 18 s 14 are each
anmended to read as foll ows:

"Enpl oynent"”, subject only to the other provisions of this title,
means personal service, of whatever nature, wunlimted by the
rel ati onship of master and servant as known to the common |aw or any
other legal relationship, including service in interstate comrerce
perfornmed for wages or under any contract calling for the performance
of personal services, witten or oral, express or inplied.

(( BExeept—as—provided—by—ROAMN 50-04-145-)) Personal services
performed for an enploying unit by one or nore contractors or
subcontractors acting individually or as a partnership, which do not
meet the provisions of RCW50.04. 140, shall be considered enpl oynent of
the enploying unit: PROVI DED, HOWEVER, That such contractor or
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subcontractor shall be an enployer under the provisions of this title
in respect to personal services perforned by individuals for such
contractor or subcontractor.

Sec. 2. RCWH50.04.140 and 1991 c 246 s 6 are each anended to read
as follows:

(1) This section establishes the test for work done by independent
contract that is an exception to the definition of "enploynment" under
RCW 50. 04. 100.

(2) Services performed by an individual for renuneration shall be
deened to be enploynent subject to this title unless such work is

perforned by independent contract and until it is shown to the
sati sfaction of the comm ssioner that:
(( . . )

2 I ve i hall :
. o e )

(a) Such individual has been and will continue to be free from
control or direction over the performance of such service, both under
his or her contract of service and in fact. For any person, firm or
corporation registered under chapter 18.27 RCW or |icensed under
chapter 19.28 RCW including those performng work for any contractor
regi stered under chapter 18.27 RCWor licensed under chapter 19.28 RCW
control or direction is defined as the neans by which the result is
acconplished or the manner in which the work is perforned; and

(b) Such service is either outside the usual course of business for
whi ch such service is perfornmed, or that such service is perfornmed
outside of all the places of business of the enterprises for which such
service is perfornmed, or the individual is responsible, both under the

HB 3122 p. 2



©O© 00 N O Ol WDN P

W WNNNNMNNNMNNMNNMNNNRRRRRRERLERPRPR
P O © 0 N UM WNEROOOO-NOOOUDAWRINIERO

32
33
34
35
36
37

contract and in fact, for the costs of the principal place of business
fromwhich the service is perforned; and

(c) Such individual is customarily engaged in an independently
established trade, occupation, profession, or business, of the sane
nature as that involved in the contract of service, or such individua
has a principal place of business for the work the individual is
conducting, other than that furnished by the enployer for which the
busi ness has contracted to furnish services, that is eligible for a
busi ness deduction for federal inconme tax purposes; and

(d) On the effective date of the contract of service, such
individual is responsible for filing at the next applicable filing
period, both under the contract of service and in fact, a schedul e of
expenses with the internal revenue service for the type of business the
i ndi vidual is conducting; and

(e) On the effective date of the contract of service, or within a
reasonable period after the effective date of the contract, such
i ndi vidual has ((establshed—an—aeceount)) an active and valid
certificate of registration with the departnent of revenue, and an
active and valid account with any other state agencies as required by
the particular case, for the business the individual is conducting for
the paynment of all state taxes normally paid by enployers and
busi nesses and has registered for and received a unified business
identifier nunber fromthe state of Washi ngton; and

(f) On the effective date of the contract of service, such
individual is maintaining a separate set of books or records that
reflect all itens of inconme and expenses of the business which the
i ndi vidual is conducting; and

(d) On the effective date of the contract of service, any person,
firm or corporation engaging in work that requires registration under
chapter 18.27 RCW or licensing under chapter 19.28 RCW has a valid
contractor registration or electrical contractor |icense.

Sec. 3. RCWH51.08.070 and 1991 c 246 s 2 are each anended to read
as follows:

"Enpl oyer” neans any person, body of persons, corporate or
ot herwi se, and the legal representatives of a deceased enployer, al
while engaged in this state in any work covered by the provisions of
this title, by way of trade or business, or who contracts with one or
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nmore workers, the essence of which is the personal |abor of such worker

or workers. ((&—as—a—separate—alternattve;-)) Persons or entities are
not enpl oyers ({ when—they—contract—or—agree—toremmeratetheservieces
perforredby—anindivi-dual—who—+reets)) of an individual who neets the

tests set forth in ((subseetions{1H)—through{(6)—of)) RCW51.08.195 (1)
t hrough (7).

((FeF—%he—ﬁH#peses—e#—%h+s—%+%#e——a—eeﬂ%#aekeF—%eg+s%eped—ﬁndep

RCWH) )

Sec. 4. RCWH51.08.180 and 1991 c 246 s 3 are each anended to read
as follows:

(1) "Worker" neans every person in this state who is engaged in the
enpl oynent of an enployer under this title, whether by way of manua
| abor or otherwise in the course of his or her enploynent; also every
person in this state who is engaged in the enploynent of or who is
wor ki ng under an independent contract, the essence of which is his or
her personal |abor for an enployer under this title, whether by way of
manual | abor or otherwi se, in the course of his or her enploynent ((;—er

as—a—separate—alternative) ) . For any person, firm or corporation
regi stered under chapter 18.27 RCWor licensed under chapter 19.28 RCW
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including those performng work for any contractor registered under
chapter 18.27 RCW or licensed under chapter 19.28 RCW control or
direction is defined as the neans by which the result is acconplished
or the manner in which the work is perforned. A person is not a worker

if he or she neets the tests set forth in ((subseetions—{1H)—through{6)
ef)) RCW51.08.195 (1) through (7): PROVIDED, That a person is not a

worker for the purpose of this title, with respect to his or her
activities attendant to operating a truck which he or she owns, and
which is |l eased to a cormbn or contract carrier

(2) ({(For—the—purposes—ol—ths—title—any—person—H+rm—or

£4))) For the purposes of this title, any person participating as
a driver or back-up driver in comuter ride sharing, as defined in RCW
46. 74.010(1), is not a worker while driving a ride-sharing vehicle on
behal f of the owner or |essee of the vehicle.
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Sec. 5. RCWH51.08.195 and 1991 ¢ 246 s 1 are each anended to read
as follows:

(1) This section establishes the test for work done by independent
contract that is an exception to the definition of "enploynment" under
RCW 50. 04. 100.

(2) As ((a—separate—-alternative)) an exception to the definition of
"enpl oyer” under RCW51.08.070 and the definition of "worker" under RCW
51.08.180, services perforned by independent contract wth an
i ndi vidual for rermuneration shall not constitute enpl oynent subject to
this title if it is shown that:

((5)) (a) The individual has been and wll continue to be free
from control or direction over the performance of the service((y)).
For any person, firm or corporation registered under chapter 18.27 RCW
or licensed under chapter 19.28 RCWincluding those perform ng work for
any contractor registered under chapter 18.27 RCW or licensed under
chapter 19.28 RCW control or direction is defined as the neans by
which the result is acconplished or the manner in which the work is
perfornmed both under the contract of service and in fact; and

((2)) (b) The service is either outside the usual course of
business for which the service is perfornmed, or the service is
perfornmed outside all of the places of business of the enterprise for
whi ch the service is perfornmed, or the individual is responsible, both
under the contract and in fact, for the costs of the principal place of
busi ness from which the service is perforned; and

((3)) (c) The individual is customarily engaged in an
i ndependently established trade, occupation, profession, or business,
of the sanme nature as that involved in the contract of service, or the
i ndi vidual has a principal place of business for the business the
i ndi vidual is conducting that is eligible for a business deduction for
federal income tax purposes, other than that furnished by the enployer
for which the business has contracted to furnish services; and

((4))) (d) On the effective date of the contract of service, the
individual is responsible for filing at the next applicable filing
period, both under the contract of service and in fact, a schedul e of
expenses with the internal revenue service for the type of business the
i ndi vidual is conducting; and

((5))) (e) On the effective date of the contract of service, or
within a reasonable period after the effective date of the contract,
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the individual has ((established—an—aceount)) an active and valid
certificate of registration with the departnent of revenue, and an
active and valid account with any other state agencies as required by
the particular case, for the business the individual is conducting for
the paynment of all state taxes normally paid by enployers and
busi nesses and has registered for and received a wunified business
identifier nunber fromthe state of Washi ngton; and

((668Y)) (f) On the effective date of the contract of service, the
individual is maintaining a separate set of books or records that
reflect all itens of income and expenses of the business which the
i ndi vidual is conducting; and

(d) On the effective date of the contract of service, any person,
firm or corporation engaging in work that requires registration under
chapter 18.27 RCW or licensing under chapter 19.28 RCW has a valid
contractor registration or electrical contractor |icense.

NEW SECTION. Sec. 6. |If any part of this act is found to be in
conflict wwth federal requirements which are a prescribed condition to
the allocation of federal funds to the state or the eligibility of
enployers in this state for federal wunenploynment tax credits, the
conflicting part of this act is hereby declared to be inoperative
solely to the extent of the conflict, and such finding or determ nation
may not affect the operation of the renmainder of this act. The rules
under this act shall neet federal requirenments which are a necessary
condition to the receipt of federal funds by the state or the granting
of federal unenploynent tax credits to enployers in this state.

NEW SECTION. Sec. 7. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW  SECTION. Sec. 8. RCW 50.04. 145 ( Enpl oynent - - Ser vi ces
performed for contractor, when excluded) and 1983 1st ex.s. ¢ 23 s 25
& 1982 1st ex.s. ¢ 18 s 13 are each repeal ed.

~-- END ---
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