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HOUSE BI LL 2672

St ate of WAshi ngt on 60t h Legi sl ature 2008 Regul ar Sessi on

By Representatives Conway, G een, Barlow Hasegawa, Loons, Sinpson
VanDeWege, Kenney, and Seaqui st

Read first tinme 01/ 15/08. Referred to Commttee on Conmerce & Labor.

AN ACT Relating to adult famly honme caregivers; anending RCW
74. 39A. 240, 74.39A. 280, 41.56.113, 41.56.029, 41.04.810, 43.01.047,
74. 39A. 009, 74.39A 350, and 74.39A 360; reenacting and anendi ng RCW
43. 79A. 040; adding new sections to chapter 74.39A RCW creating new
sections; and providing an effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

PART | - DEFI NI TI ONS

Sec. 1. RCW74.39A 240 and 2002 ¢ 3 s 3 are each anended to read
as follows:

The definitions in this section apply throughout RCW 74. 39A. 030
((anrd)), 74.39A.095 ((and)), 74.39A 220 through 74.39A. 300, sections 2
through 4, 6, 7, and 9 of this act, 41.56.026, 41.56.113, 70.127.041,
and 74.09. 740 unless the context clearly requires otherw se.

(1) "Adult famly honme provider" neans the sane as in RCW
41. 56. 030.

(2) "Authority" neans the home care quality authority.

((2»)) (3) "Board" neans the board created under RCW 74. 39A. 230.
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((3))) (4) "Caregiver" nmeans a caregiver, as defined in RCW
70.128.230, who is enployed by an adult famly hone provider.
"Careqgiver" does not include adult famly hone providers.

(5) "Consuner" neans a person to whom an individual provider or
caregiver provides any such services.

((64»)) (B6) "Individual provider" neans a person, including a
personal aide, who has contracted wth the departnent to provide
personal care or respite care services to ((funretionally—disabled))
persons with functional disabilities under the nedicaid personal care,
conmunity options program entry system chore services program or
respite care program or to provide respite care or residentia
servi ces and support to persons with devel opnental disabilities under
chapter 71A.12 RCW or to provide respite care as defined in RCW
74.13. 270.

PART |1 - CAREGQ VER REG STRY

NEW SECTION. Sec. 2. A new section is added to chapter 74.39A RCW
to read as foll ows:

ESTABLI SHVENT OF REFERRAL REGQ STRY. (1) The authority shall
establish a single, centralized referral registry, known as the "adult
fam |y home caregiver recruitnent center,” to carry out the duties in
this section.

(2) The authority shall request and every adult famly hone
provider shall provide a list of all current caregivers annually by
July 1st, except that initially the lists shall be provided wthin
thirty days of the effective date of this section. The |ist shall
include the names and addresses of such caregivers, as well as
i nformati on necessary to determ ne whet her the caregiver or prospective
caregiver has nmet the mninmum requirenents for training set forth in
RCW 74. 39A. 050 and has satisfactorily undergone a crim nal background
check within the prior twelve nonths.

(3) Before placing a caregiver or prospective caregiver on the
referral registry, the authority shall determ ne that the caregiver or
prospective caregiver has net the mninumrequirenents for training set
forth in RCW 74.39A 050, has satisfactorily undergone a crimnal
background check within the prior twelve nonths, and is not listed on
any long-term care abuse and negl ect registry used by the departnent.
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(4) The authority shall not deny any caregivers or prospective
caregivers referred by adult famly honme providers a place on the
registry, unless the caregiver or prospective caregiver fails to neet
the m ni mumrequirenents set forth in subsection (3) of this section.

(5) The authority shall renove from the referral registry any
caregiver or prospective caregiver the authority determ nes not to neet
the mnimumrequirenents set forth in subsection (3) of this section or
to have commtted m sfeasance or nal feasance in the performance of his
or her duties as a caregiver. The caregiver or prospective caregiver
may request a fair hearing to contest the renpval from the referra
registry, as provided in chapter 34.05 RCW

(6) The authority shall provide assistance to adult famly hone
providers and prospective adult famly home providers in finding
caregi vers and prospective caregivers through the referral registry.

(7) The authority shall, to the extent authorized by caregivers and
prospective caregivers, provide routine, energency, and respite
referrals of caregivers and prospective caregivers to adult famly hone
provi ders and prospective adult famly honme providers.

(8) The authority shall, wupon request, provide to a |abor
organi zati on seeking to organize caregivers a |list of all caregivers
and prospective caregivers on the referral registry. The list shal
contain the nanes and addresses of such caregivers.

NEW SECTION. Sec. 3. A new section is added to chapter 74.39A RCW
to read as foll ows:

PROVI DER DUTIES. (1) Every adult famly hone provider shall pay to
each caregiver wages at a rate of not |ess than nine dollars per hour.

(2) Beginning October 1, 2009, every adult famly hone provider
shall contract with the authority for all hours of care provided by
each caregi ver

NEW SECTION. Sec. 4. A new section is added to chapter 74.39A RCW
to read as foll ows:

AUTHORI TY DUTI ES. Begi nning Cctober 1, 2009, the authority nust
carry out the follow ng duties:

(1) Establish qualifications and reasonable standards for
accountability for, and investigate the background of, caregivers and
prospective caregivers, except in cases where, after the departnent has
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sought approval of any appropriate anmendnents or waivers under RCW
74.09. 740, federal law or regulation requires that such qualifications

and standards for accountability be established by another entity in

order to preserve eligibility for federal funding. Qualifications

establ i shed nust include conpliance with the m ni numrequirenents for

training and satisfactory crimnal background checks as provided in RCW
74. 39A. 050 and confirmation that the caregiver or prospective caregiver

is not currently listed on any long-term care abuse and neglect

registry used by the departnment at the tinme of the investigation;

(2) Undertake recruiting activities to identify and recruit
caregi vers and prospective caregivers;

(3) Provide training opportunities through a contract with the
training partnership established under RCW 74.39A. 360 for caregivers
and prospective caregivers;

(4) Cooperate with the departnent, area agencies on aging, and
other federal, state, and l|ocal agencies to provide the services
descri bed and set forth in this section. If, in the course of carrying
out its duties, the authority identifies concerns regarding the
servi ces being provided by a caregiver, the authority nmust notify the
relevant area agency or departnent case nmanager regarding such
concerns;

(5) Enter into contracts with adult fam |y hone providers, whereby
providers pay the authority an hourly rate for caregivers. The
authority shall establish the rate or rates through rule, according to
the followng criteria:

(a) The initial rate should cover, at a mninmum the hourly cost of
the m ninum wage for caregivers established under section 2 of this
act ;

(b) The initial rate may al so cover reasonabl e adm ni strative costs
related to the authority's duties in this section; and

(c) The rate shall be adjusted upward to reflect increases in wages
and/or fringe benefits: (i) Mandated by federal or state |egislation,
adm nistrative rule, or decision; (ii) mandated by a legislatively
funded collective bargaining agreenent; or (iii) requested by a
provi der;

(6) Pay wages to caregivers for hours of care provided on behal f of
adult famly honme providers wunder contracts established under
subsection (5) of this section. Wges shall be based on the greater of
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the hourly wage: (a) Established under section 3 of this act; (b)
mandated by federal or state legislation, admnistrative rule or
decision; (c) mandated by a legislatively funded coll ective bargai ni ng
agreenent; or (d) requested by a provider;

(7) Adm nister fringe benefits for caregivers. Fringe benefits,
including but not limted to health insurance, paid and unpaid | eave,
and retirenent, shall be established either through | egislation and/or
through a |l egislatively funded col |l ective bargai ning agreenent. If an
adult famly hone provider wishes to offer a fringe benefit not
established through legislation and/or collective bargaining to a
caregiver providing care in the provider's adult famly hone, the
provider may do so. Any additional fringe benefits shall be the sole
responsibility of the adult famly home provider;

(8) Deduct and remt payroll taxes from wages. Payrol |l taxes
include, but are not limted to, income taxes, industrial insurance
prem uns, and social security and nedi care taxes;

(9) Collect cost reports for all adult famly honme providers, and
share cost reports with the departnent. The cost report information
shall include, at a mninum the total hours of care provided by adult
famly home providers, the total hours of care provided by caregivers,
and the total cost of each of the above. The cost report information
shall also include, at a mninum the total cost of noncare-rel ated

itenms, such as supplies or capital costs. Cost reports shall be
subm tted annually on a cal endar year basis. Partial year cost reports
wll be acceptable in the event that an adult famly hone provider

begins or ceases holding a nedicaid contract, and/or for the partia
year begi nning on Cctober 1, 2009.

Sec. 5. RCW74.39A 280 and 2002 ¢ 3 s 7 are each anended to read
as follows:

AUTHORI TY PONERS. In carrying out its duties under chapter 3, Laws
of 2002 and this act, the authority may:

(1) Make and execute contracts and all other instrunents necessary
or convenient for the performance of its duties or exercise of its
powers, including contracts wth public and private agencies,
organi zations, corporations, and individuals to pay them for services
rendered or furnished;
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(2) Ofer and provide recruitnent, training, and referral services
to providers of long-termin-honme care services other than individua
providers, caregivers, and prospective individual providers and
caregivers, for a fee to be determ ned by the authority;

(3) Issue rules under the admnistrative procedure act, chapter
34.05 RCW as necessary for the purpose and policies of chapter 3, Laws
of 2002 and this act;

(4) Establish offices, enploy and di scharge enpl oyees, agents, and
contractors as necessary, and prescribe their duties and powers and fix
t heir conpensation, incur expenses, and create such liabilities as are
reasonabl e and proper for the admnistration of chapter 3, Laws of 2002
and this act;

(5 Solicit and accept for use any grant of noney, services, or
property from the federal governnent, the state, or any political
subdi vi si on or agency thereof, including federal matching funds under
Title XIX of the federal social security act, and do all things
necessary to cooperate with the federal governnment, the state, or any
political subdivision or agency thereof in nmaking an application for
any grant;

(6) Coordinate its activities and cooperate with sim |l ar agencies
in other states;

(7) Establish technical advisory commttees to assist the board;

(8) Keep records and engage in research and the gathering of
rel evant statistics;

(9) Acquire, hold, or dispose of real or personal property or any
interest therein, and construct, |ease, or otherwi se provide facilities
for the activities conducted under this chapter, provided that the
authority may not exercise any power of em nent donain;

(10) Sue and be sued in its own nane;

(11) Delegate to the appropriate persons the power to execute
contracts and other instrunents on its behalf and del egate any of its
powers and duties if consistent with the purposes of this chapter;
((and))

(12) Contract with a financial institution either to act as trustee
or custodian to receive and deposit paynents in and make expenditures
fromthe caregiver paynent account as described in sections 4 and 7 of
this act, and to performother duties and functions in connection with
the transactions authorized under this section; and
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(13) Do other acts necessary or convenient to execute the powers
expressly granted to it.

NEW SECTION. Sec. 6. A new section is added to chapter 74.39A RCW
to read as foll ows:

PAYMENT RATES. (1) The authority shall determne, for each adult
famly honme provider each tinme the authority increases the hourly rate:

(a) The percent increase in the hourly rate by which the adult
famly home provider contracts wth the authority for caregivers; and

(b) The percent of costs incurred by adult famly hone providers
that are personnel costs associated with hours of care provided by
caregi vers, according to the previous year's cost report data.

(2) For each adult famly hone provider, the percentage in
subsection (1)(a) of this section shall be nmultiplied by the percentage
in subsection (1)(b) of this section. Each client-specific daily rate
of paynent fromthe nedicaid and state-funded | ong-term care prograns
to the adult fam ly hone provider shall be increased by the resulting
per cent age.

NEW SECTION. Sec. 7. A new section is added to chapter 74.39A RCW
to read as foll ows:

ACCOUNT. The caregiver paynment account is created in the custody
of the state treasurer. All paynents received fromadult famly honme
provi ders as described in section 4(5) of this act nust be deposited in
t he account. Expenditures from the account may be used only for the
pur poses of paying wages to caregivers as described in section 4(6) of
this act, adm nistering fringe benefits under section 4(7) of this act,
and maki ng deductions fromwages for purposes described in section 4(8)
of this act and RCW 41.56.113. Only the executive director of the
authority or the executive director's designee nmay authorize
expendi tures fromthe account. The account is subject to the allotnent
procedures under chapter 43.88 RCW An appropriation is not required
for expenditures described in this section.

Sec. 8. RCW 43.79A. 040 and 2007 ¢ 523 s 5, 2007 ¢ 357 s 21, and
2007 ¢ 214 s 14 are each reenacted and anended to read as foll ows:
| N\VESTMENT OF ACCOUNT. (1) Money in the treasurer's trust fund may
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be deposited, invested, and reinvested by the state treasurer in
accordance wth RCW43.84.080 in the same manner and to the sane extent
as if the noney were in the state treasury.

(2) Al inconme received frominvestnent of the treasurer's trust
fund shall be set aside in an account in the treasury trust fund to be
known as the investnent inconme account.

(3) The investnment incone account may be utilized for the paynent
of purchased banking services on behalf of treasurer's trust funds
i ncl udi ng, but not limted to, depository, saf ekeepi ng, and
di sbursenent functions for the state treasurer or affected state
agencies. The investnent incone account is subject in all respects to
chapter 43.88 RCW but no appropriation is required for paynents to
financial institutions. Paynents shall occur prior to distribution of
earnings set forth in subsection (4) of this section.

(4)(a) Monthly, the state treasurer shall distribute the earnings
credited to the investnment incone account to the state general fund
except under (b) and (c) of this subsection.

(b) The following accounts and funds shall receive their
proportionate share of earnings based upon each account's or fund's
average daily balance for the period: The Washington prom se

scholarship account, the college savings program account, the
Washi ngton advanced college tuition paynent program account, the
agricultural local fund, the Anerican Indian scholarship endowrent
fund, the foster care scholarship endowent fund, the foster care
endowed scholarship trust fund, the students wth dependents grant
account, the basic health plan self-insurance reserve account, the
caregiver paynent account, the contract harvesting revol ving account,
the Washington state conbined fund drive account, the commenorative
wor ks account, the Washington international exchange schol arship
endownent fund, the devel opnental disabilities endowrent trust fund,
the energy account, the fair fund, the famly | eave i nsurance account,
the fruit and vegetable inspection account, the future teachers
condi ti onal schol arship account, the ganme farmalternative account, the
GET ready for math and science scholarship account, the grain
i nspection revolving fund, the juvenile accountability incentive
account, the |l aw enforcenent officers' and firefighters' plan 2 expense
fund, the local tourism pronotion account, the produce railcar pool
account, the regional transportation investnent district account, the
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rural rehabilitation account, the stadium and exhibition center

account, the youth athletic facility account, the self-insurance
revolving fund, the sulfur dioxide abatenent account, the children's

trust fund, the Washington horse racing comm ssion Washington bred
owners' bonus fund account, the Wshington horse racing conm ssion
class C purse fund account, the individual devel opnment account program
account, the Washington horse racing conm ssion operating account

(earnings fromthe Washi ngt on horse racing comm ssi on operating account

must be credited to the Washington horse racing commssion class C
purse fund account), the life sciences discovery fund, the Washi ngton
state heritage center account, and the reading achievenent account.

However, the earnings to be distributed shall first be reduced by the
allocation to the state treasurer's service fund pursuant to RCW
43. 08. 190.

(c) The follow ng accounts and funds shall receive eighty percent
of their proportionate share of earnings based upon each account's or
fund's average daily bal ance for the period: The advanced ri ght-of -way
revolving fund, the advanced environnental mtigation revolving
account, the city and county advance right-of-way revol ving fund, the
federal narcotics asset forfeitures account, the high occupancy vehicle

account, the | ocal rail service assistance account, and the
m scel | aneous transportati on prograns account.
(5 In conformance with Article Il, section 37 of the state

Constitution, no trust accounts or funds shall be allocated earnings
wi thout the specific affirmative directive of this section.

PART |1l - CAREG VER BARGAI NI NG

NEW SECTION. Sec. 9. A new section is added to chapter 74.39A RCW
to read as foll ows:

COLLECTI VE BARGAI NI NG FOR CAREA VERS. (1) Solely for the purposes
of collective bargaining and as expressly limted under subsection (2)
of this section, the governor is the public enployer, as defined in
chapter 41.56 RCW of caregivers who, solely for the purposes of
collective bargaining, are public enployees, as defined in chapter
41.56 RCW  The public enployer shall be represented for bargaining
purposes by the governor or the governor's designee appointed under
chapter 41.80 RCW The governor or the governor's designee shall
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periodically consult the authority during the collective bargaining
process to allow the authority to communi cate issues relating to the
| ong-termin-honme care services received by consuners. The governor or

t he governor's designee shall also consult the authority on all issues
for which the exclusive bargaining representative requests to engage in
col l ective bargaining under subsection (4) of this section. The
authority shall work with the devel opnental disabilities council, the

governor's committee on disability issues and enploynent, the state
council on aging, and other consuner advocacy organizations to obtain
informed i nput fromconsuners on their interests, including inpacts on
consuner choice, for all issues proposed for collective bargaining
under subsection (4) of this section.

(2) Chapter 41.56 RCW governs the <collective Dbargaining
rel ati onshi p between the governor and caregi vers, except as otherw se
expressly provided in this chapter and except as foll ows:

(a) The only wunit appropriate for the purpose of collective
bar gai ni ng under RCW41.56.060 is a statewide unit of all caregivers;

(b) Bargaining authorization cards furnished as the show ng of
interest in support of any representation petition or notion for
intervention filed under this section shall be exenpt from di scl osure
under chapter 42.56 RCW

(c) Notwithstanding the definition of "collective bargaining"” in
RCW 41.56.030(4), the scope of collective bargaining for caregivers
under this section shall be limted solely to:

(i) Wages, fringe benefits, and training;

(ii) How the departnent's core responsibility affects hours of work
for caregivers as described in subsection (4)(b) of this section; and

(ti1) Public enployer contributions to the training partnership as
described in subsection (5) of this section;

(d) The nediation and interest arbitration provisions of RCW
41. 56. 430 through 41.56.470 and 41.56. 480 apply, except that:

(i) In addition to the factors to be taken into consideration by an
interest arbitration panel wunder RCW 41.56.465, the panel shall
consider the financial ability of the state to pay for the conpensation
and fringe benefits provisions of a collective bargaining agreenent;
and

(1i) The decision of the arbitration panel is not binding on the
|l egislature and, if the legislature does not approve the request for
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funds necessary to inplenent the conpensation and fringe benefits
provisions of the arbitrated collective bargaining agreenent, is not
bi nding on the authority or the state; and

(e) Caregivers who are related to, or famly nenbers of, consuners
or prospective consuners are not, for that reason, exenpt from this
chapter or chapter 41.56 RCW

(3) Caregivers who are public enployees solely for the purposes of
col l ective bargai ni ng under subsection (1) of this section are not, for
that reason, enployees of the state for any other purpose. Chapt er
41.56 RCW applies only to the governance of the collective bargaining
relationship between the enployer and caregivers as provided in
subsections (1) and (2) of this section.

(4) This section does not create or nodify:

(a) The adult fam |y hone providers' and prospective adult famly
home providers' right to select, hire, supervise, and direct the work
of, termnate, and determne the conditions of enploynent for any
caregiver. The right to supervise and direct the work of any caregiver
includes assigning work tasks, evaluating job performance, and
provi di ng additi onal worksite specific training;

(b) The departnment's authority to establish a plan of care for each
consuner or its core responsibility to manage |long-term care services
under chapter 70.128 RCW including determ nation of the |evel of care
that each consuner is eligible to receive;

(c) The departnment's obligation to conply with the federal nedicaid
statute and regulations and the terns of any comrunity-based waiver
granted by the federal departnent of health and human services and to
ensure federal financial participation in the provision of the
servi ces;

(d) The legislature's right to nake programmatic nodifications to
the delivery of state services under chapter 70.128 RCW i ncluding
standards of eligibility of consuners and adult fam |y hone providers
participating in the prograns under chapter 70.128 RCW and the nature
of services provided. The governor shall not enter into, extend, or
renew any agreenent under this chapter that does not expressly reserve
the legislative rights described in this subsection (4)(d);

(e) The residents', parents', or |legal guardians' right to choose
and term nate the services of any licensed adult fam |y honme provider;

p. 11 HB 2672
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(f) The rights of providers and caregivers under the national |abor
relations act, 29 U S.C Sec. 151 et seq.; and

(g) RCW 43.43.832, 43.20A.205, or 74.15.130.

(5) At the request of the exclusive bargaining representative, the
governor or the governor's designee appoi nted under chapter 41.80 RCW
shal | engage in collective bargaining, as defined in RCWA41.56.030(4),
with the exclusive bargaining representative over public enployer
contributions to the training partnership for the costs of: (a)
Meeting all training and peer nentoring required under this chapter;
and (b) other training intended to pronote the career devel opnent of
caregi vers.

(6) The state, the departnent, and the authority may not be held

vicariously or jointly liable for the action or inaction of any
caregi ver or prospective caregiver, whether or not that caregiver or
prospective caregiver was included on the referral registry. The

exi stence of a collective bargaining agreenent or the placenent of a
caregiver or prospective caregiver on the referral registry does not
constitute a special relationship with the consuner.

(7) Upon neeting the requirenents of subsection (8) of this
section, the governor nust submt, as a part of the proposed biennial
or suppl enental operating budget submtted to the | egislature under RCW
43. 88. 030, a request for funds necessary to admnister this act and to
i npl enent the conpensation and fringe benefits provisions of a
col | ective bargaining agreenent entered into under this section or for
| egi sl ati on necessary to inplenent the agreenent.

(8) A request for funds necessary to inplenent the conpensation and
fringe benefits provisions of a collective bargai ning agreenent entered
into under this section shall not be submtted by the governor to the
| egi sl ature unl ess the request has been:

(a) Submtted to the director of financial managenent by October
1st prior to the legislative session at which the requests are to be
consi dered; and

(b) Certified by the director of financial nanagenent as
financially feasible for the state or reflective of a binding decision
of an arbitration panel reached under subsection (2)(d) of this
section.

(9) The legislature nmust approve or reject the subm ssion of the
request for funds as a whole. |If the legislature rejects or fails to
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act on the subm ssion, any collective bargaining agreenent nust be
reopened for the sole purpose of renegotiating the funds necessary to
i npl enent the agreenent.

(10) When any increase in caregiver wages or fringe benefits is
negotiated or agreed to, no increase in wages or fringe benefits
negoti ated or agreed to under this chapter will take effect unless and
until, before its inplenentation, the departnment has determ ned that
the increase is consistent with federal law and federal financial
participation in the provision of services under Title XX of the
federal social security act.

(11) The governor shall periodically consult wth the joint
commttee on enploynent relations established by RCW 41.80.010
regardi ng appropriations necessary to inplenent the conpensation and
fringe benefits provisions of any collective bargai ning agreenent and,
upon conpl eti on of negotiations, advise the commttee on the elenents
of the agreenent and on any | egislation necessary to inplenent such an
agr eement .

(12) After the expiration date of any collective bargaining
agreenent entered into under this section, all of the ternms and
conditions specified in any such agreenent remain in effect until the
effective date of a subsequent agreenent, not to exceed one year from
the expiration date stated in the agreenent, except as provided in
subsection (4)(d) of this section.

(13) If, after the conpensation and fringe benefits provisions of
an agreenent are approved by the legislature, a significant revenue
shortfall occurs resulting in reduced appropriations, as declared by
procl amati on of the governor or by resolution of the |legislature, both
parties shall imediately enter into collective bargaining for a
mutual Iy agreed upon nodification of the agreenent.

Sec. 10. RCWA41.56.113 and 2007 ¢ 184 s 3 are each anended to read
as foll ows:

CAREQ VERS- - PAYMENT FOR DUES. (1) Upon the witten authorization
of an individual provider, a famly child care provider, ((e+)) an
adult famly honme provider, or a caregiver within the bargaining unit
and after the certification or recognition of the bargaining unit's
excl usi ve bargaining representative, the state as payor, but not as the
enpl oyer, shall, subject to subsection (3) of this section, deduct from
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t he paynents to an individual provider, a famly child care provider,
((er)) an adult famly hone provider, or a caregiver the nonthly anount
of dues as certified by the secretary of the exclusive bargaining
representative and shall transmt the sane to the treasurer of the
excl usi ve bargai ning representative.

(2) If the governor and the exclusive bargaining representative of
a bargaining unit of individual providers, famly child care providers,
((er)) adult famly home providers, or caregivers enter into a
col | ective bargaining agreenent that:

(a) Includes a wunion security provision authorized in RCW
41.56. 122, the state as payor, but not as the enployer, shall, subject
to subsection (3) of this section, enforce the agreenent by deducting
from the paynents to bargaining unit nenbers the dues required for
menbership in the exclusive bargaining representative, or, for
nonnmenbers thereof, a fee equivalent to the dues; or

(b) I'ncludes requirenents for deductions of paynents other than the
deduction under (a) of this subsection, the state, as payor, but not as
the enployer, shall, subject to subsection (3) of this section, make
such deductions upon witten authorization of the individual provider,
famly child care provider, ((e+)) adult famly home provider, or
careqgiver.

(3)(a) The initial additional costs to the state in making
deductions fromthe paynents to individual providers, famly child care
providers, ((and)) adult famly honme providers, and caregivers under
this section shall be negotiated, agreed upon in advance, and
reinbursed to the state by the exclusive bargaining representative.

(b) The allocation of ongoing additional costs to the state in
maki ng deductions from the paynents to individual providers, famly
child care providers, ((e+)) adult fam |y hone providers, or caregivers
under this section shall be an appropriate subject of collective
bar gai ni ng between the exclusive bargaining representative and the
governor unless prohibited by another statute. If no collective
bar gai ning agreenent containing a provision allocating the ongoing
additional cost is entered into between the exclusive bargaining
representative and the governor, or if the |egislature does not approve
funding for the collective bargaining agreenent as provided in RCW
74. 39A. 300, 41.56.028, or 41.56.029, as applicable, the ongoing
additional costs to the state in making deductions fromthe paynents to
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i ndi vi dual providers, famly child care providers, ((e+)) adult famly
home providers, or caregivers under this section shall be negoti at ed,
agreed upon in advance, and reinbursed to the state by the exclusive
bar gai ni ng representati ve.

(4) The governor and the exclusive bargaining representative of a
bargaining unit of famly child care providers may not enter into a
collective bargaining agreenent that contains a wunion security
provi sion unl ess the agreenent contains a process, to be adm nistered
by the exclusive bargaining representative of a bargaining unit of
famly child care providers, for hardship dispensation for |icense-
exenpt famly child care providers who are also tenporary assistance
for needy famlies recipients or WirkFirst participants.

Sec. 11. RCW41.56.029 and 2007 ¢ 184 s 1 are each anended to read
as follows:

COLLECTI VE BARGAI NI NG FOR PROVI DERS. (1) In addition to the
entities listed in RCW41.56. 020, this chapter applies to the governor
wWith respect to adult famly home providers. Solely for the purposes
of collective bargaining and as expressly limted under subsections (2)
and (3) of this section, the governor is the public enployer of adult
famly honme providers who, solely for the purposes of collective

bargaining, are public enployees. The public enployer shall be
represented for bargaining purposes by the governor or the governor's
desi gnee.

(2) There shall be collective bargaining, as defined in RCW

41.56. 030, between the governor and adult fam |y hone providers, except
as follows:

(a) Astatewide unit of all adult famly hone providers is the only
unit appropriate for purposes of collective bargaining under RCW
41. 56. 060.

(b) The exclusive bargaining representative of adult famly hone
providers in the unit specified in (a) of this subsection shall be the
representative chosen in an election conducted pursuant to RCW
41.56. 070.

Bar gai ni ng aut horization cards furni shed as the showi ng of interest
in support of any representation petition or notion for intervention
filed under this section shall be exenpt from di scl osure under chapter
42.56 RCW

p. 15 HB 2672



© 00 N O Ol WDN P

W W W W W W WwWwwWwWwWMNDNDNDDNMNDNMDDNMNMNDNMDNMNMNMNMDNEPRPPRPEPRPRPRPPRPEPRPRRERPPRPRE
0O N O A W NPEFP O OOOWwuNOD O P WMNEPEOOOMOOWwWNO O~ owdNDeEe. o

(c) Notwithstanding the definition of "collective bargaining" in
RCW 41. 56. 030(4), the scope of collective bargaining for adult famly
home providers under this section shall be Iimted solely to: (1)
Econom ¢ conpensation, such as manner and rate of subsidy and
rei mbursenment, including tiered rei nbursenents; (ii) health and welfare
benefits; (iii) professional developnent and training; (iv) |abor-
managenent commttees; (v) grievance procedures; and (vi) other
economc matters. Retirement benefits shall not be subject to
col l ective bargaining. Wages, fringe benefits, and training subject to
collective bargaining for caregivers under section 9 of this act shal
not be subject to collective bargaining under this section. By such
obligation neither party shall be conpelled to agree to a proposal or
be required to make a concession unless otherwise provided in this
chapter.

(d) In addition to the entities listed in the nediation and
interest arbitration provisions of RCWA41.56.430 through 41.56.470 and
41.56.480, the provisions apply to the governor or the governor's
desi gnee and the exclusive bargaining representative of adult famly
home providers, except that:

(i) In addition to the factors to be taken into consideration by an
interest arbitration panel wunder RCW 41.56.465, the panel shall
consider the financial ability of the state to pay for the conpensation
and benefit provisions of a collective bargai ni ng agreenent.

(1i) The decision of the arbitration panel is not binding on the
| egislature and, if the legislature does not approve the request for
funds necessary to inplenent the conpensation and benefit provisions of
the arbitrated collective bargaining agreenent, the decision is not
bi ndi ng on the state.

(e) Adult famly hone providers do not have the right to strike.

(3) Adult famly hone providers who are public enployees solely for
the purposes of collective bargaining under subsection (1) of this
section are not, for that reason, enployees of the state for any other
purpose. This section applies only to the governance of the collective
bargai ning relationship between the enployer and adult famly hone
provi ders as provided in subsections (1) and (2) of this section.

(4) This section does not create or nodify:

(a) The departnment's authority to establish a plan of care for each
consunmer or its core responsibility to manage |ong-term care services
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under chapter 70.128 RCW including determ nation of the |evel of care
t hat each consuner is eligible to receive. However, at the request of
t he excl usive bargaining representative, the governor or the governor's
desi gnee appoi nted under chapter 41.80 RCWshall engage in collective
bargaining, as defined in RCW 41.56.030(4), wth the exclusive
bar gai ni ng representative over how the departnent's core responsibility
affects hours of work for adult famly hone providers. This subsection
shall not be interpreted to require collective bargaining over an
i ndi vi dual consuner's plan of care;

(b) The departnment's obligation to conply with the federal nedicaid
statute and regulations and the terns of any comrunity-based waiver
granted by the federal departnent of health and human services and to
ensure federal financial participation in the provision of the
servi ces;

(c) The legislature's right to nake programmatic nodifications to
the delivery of state services under chapter 70.128 RCW i ncluding
standards of eligibility of consuners and adult fam |y hone providers
participating in the prograns under chapter 70.128 RCW and the nature
of services provided. The governor shall not enter into, extend, or
renew any agreenent under this chapter that does not expressly reserve
the legislative rights described in this subsection (4)(c);

(d) The residents', parents', or |egal guardians' right to choose
and termnate the services of any licensed adult fam |y home provider;
and

(e) RCW43.43.832, 43.20A. 205, or 74.15.130.

(5 Upon neeting the requirenents of subsection (6) of this
section, the governor nust submt, as a part of the proposed biennial
or suppl enental operating budget submtted to the |egislature under RCW
43. 88. 030, a request for funds necessary to inplenent the conpensation
and benefit provisions of a collective bargaining agreenent entered
into under this section or for |egislation necessary to inplenent the
agreement .

(6) A request for funds necessary to inplenent the conpensation and
benefit provisions of a collective bargaining agreenent entered into
under this section shall not be submtted by the governor to the
| egi sl ature unl ess the request has been:

(a) Submtted to the director of financial managenent by October

p. 17 HB 2672



© 00 N O Ol WDN P

N NNNNNNNRRRRRRRRR R
N o oA WNPEPE O O 0o N A WDN RO

28
29
30
31
32
33
34
35
36

1st prior to the legislative session at which the requests are to be
consi dered; and

(b) Certified by the director of financial managenent as
financially feasible for the state or reflective of a binding decision
of an arbitration panel reached under subsection (2)(d) of this
section.

(7) The legislature nmust approve or reject the subm ssion of the
request for funds as a whole. |If the legislature rejects or fails to
act on the subm ssion, any collective bargaining agreenent nust be
reopened for the sole purpose of renegotiating the funds necessary to
i npl enent the agreenent.

(8) If, after the conpensation and benefit provisions of an
agreenent are approved by the legislature, a significant revenue
shortfall occurs resulting in reduced appropriations, as declared by
procl amati on of the governor or by resolution of the legislature, both
parties shall imediately enter into collective bargaining for a
mutual |y agreed upon nodification of the agreenent.

(9) After the expiration date of any «collective bargaining
agreenent entered into under this section, all of the ternms and
conditions specified in the agreenent remain in effect until the
effective date of a subsequent agreenent, not to exceed one year from
the expiration date stated in the agreenent.

(10) In enacting this section, the legislature intends to provide
state action imunity under federal and state antitrust laws for the
joint activities of adult famly honme providers and their exclusive
bargai ning representative to the extent the activities are authorized
by this chapter.

Sec. 12. RCWA41.04.810 and 2007 ¢ 184 s 4 are each anended to read
as follows:

TI TLE NOTI' APPLI CABLE TO CAREGQ VERS. I ndi vi dual providers and
careqgivers, as defined in RCW 74. 39A. 240, famly child care providers,
as defined in RCW 41.56.030, and adult famly honme providers, as
defined in RCW41.56.030, are not enployees of the state or any of its
political subdivisions and are specifically and entirely excluded from
all provisions of this title, except as provided in RCW 74.39A. 270,
41.56.028, ((and)) 41.56.029, and section 9 of this act.
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Sec. 13. RCW43.01.047 and 2007 ¢ 184 s 5 are each anended to read
as follows:

PROVI SI ONS NOT APPLI CABLE TO CAREGQ VERS. RCW 43. 01. 040 through
43.01.044 do not apply to individual providers under RCW 74.39A 220
t hrough 74.39A.300, famly child care providers under RCW 41.56. 028,
((er)) adult famly hone providers under RCW41l.56.029, or caregivers
under section 9 of this act.

PART |V - CAREGQ VER TRAI NI NG

Sec. 14. RCW 74.39A.009 and 2007 c 361 s 2 are each anended to
read as foll ows:

DEFI NI TI ONS. Unl ess the context clearly requires otherw se, the
definitions in this section apply throughout this chapter.

(1) "Adult famly honme" means a hone |icensed under chapter 70.128
RCW

(2) "Adult residential care" neans services provided by a boarding
home that is |licensed under chapter 18.20 RCWand that has a contract
with the departnment under RCW 74.39A.020 to provide personal care
servi ces.

(3) "Assisted living services" neans services provided by a
boarding hone that has a contract with the departnent under RCW
74.39A. 010 to provide personal care services, intermttent nursing

services, and nedication adm nistration services, and the resident is
housed in a private apartnent-like unit.

(4) "Boarding home" neans a facility |licensed under chapter 18.20
RCW

(5) "Cost-effective care" neans care provided in a setting of an
i ndividual's choice that is necessary to pronote the nost appropriate
| evel of physical, nental, and psychosocial well-being consistent with
client choice, in an environnent that is appropriate to the care and
safety needs of the individual, and such care cannot be provided at a
| ower cost in any other setting. But this in no way precludes an
i ndi vidual fromchoosing a different residential setting to achieve his
or her desired quality of life.

(6) "Departnment” neans the departnent of social and health
servi ces.
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(7) "Enhanced adult residential care" neans services provided by a
boardi ng home that is |icensed under chapter 18.20 RCWand that has a
contract with the departnent under RCW 74. 39A. 010 to provi de personal
care services, intermttent nursing services, and nedication
adm ni stration services.

(8) "Functionally disabled person” or "person who is functionally
di sabl ed" is synonynous with chronic functionally disabled and neans a
person who because of a recogni zed chroni c physical or nental condition
or di sease, including chem cal dependency, is inpaired to the extent of
bei ng dependent upon others for direct care, support, supervision, or
nmonitoring to performactivities of daily living. "Activities of daily
l[iving", in this context, neans self-care abilities related to personal
care such as bathing, eating, using the toilet, dressing, and transfer.
Instrunental activities of daily living may also be used to assess a
person's functional abilities as they are related to the nental
capacity to perform activities in the honme and the comrunity such as
cooki ng, shoppi ng, house cl eani ng, doing | aundry, working, and managi ng
personal finances.

(9) "Home and community services" nmeans adult famly hones, in-hone
services, and other services adm nistered or provided by contract by
the departnment directly or through contract with area agencies on agi ng
or simlar services provided by facilities and agencies |icensed by the
depart nent.

(10) "Long-term care" is synonynous with chronic care and neans
care and supports delivered indefinitely, intermttently, or over a
sustained tine to persons of any age disabled by chronic nental or
physi cal illness, disease, chem cal dependency, or a nedical condition
that is permanent, not reversible or curable, or is long-lasting and
severely limts their nmental or physical capacity for self-care. The
use of this definition is not intended to expand the scope of services,
care, or assistance by any individuals, groups, residential care
settings, or professions unless otherw se expressed by | aw.

(11)(a) "Long-termcare workers" includes all persons who are |ong-
term care workers for the elderly or persons with disabilities,
including but not Ilimted to individual providers of hone care
services, direct care enployees of hone care agencies, providers of
home care services to persons wth devel opnental disabilities under
Title 71 RCW all direct care workers in state-licensed boardi ng hones,
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assisted living facilities, and adult famly honmes, respite care
providers, community residential service providers, and any other
direct care worker providing hone or community-based services to the
elderly or persons with functional disabilities or devel opnmental
di sabilities.

(b) "Long-term care workers" do not include persons enployed in
nursi ng honmes subject to chapter 18.51 RCW hospitals or other acute
care settings, hospice agencies subject to chapter 70.127 RCW adult
day care centers, and adult day health care centers.

(12) "Nursing honme" neans a facility |icensed under chapter 18.51
RCW

(13) "Secretary" neans the secretary of social and health services.

(14) "Training partnership" means a joint partnership or trust
established and maintained jointly by the office of the governor and
t he exclusive bargaining representative of individual providers under
RCW 74.39A.270 and the exclusive bargaining representative of
caregivers under section 9 of this act to provide training, peer

ment ori ng, and examnations required wunder this chapter, and
educational, career developnent, or other services to individual
provi ders.

(15) "Tribally Ilicensed boarding hone" neans a boarding hone

licensed by a federally recognized Indian tribe which honme provides
services simlar to boarding honmes |icensed under chapter 18.20 RCW

Sec. 15. RCW 74.39A.350 and 2007 c¢c 361 s 5 are each anended to
read as foll ows:

ADVANCED TRAI NI NG The departnent shall offer, directly or through
contract, training opportunities sufficient for a |l ong-term care worker
to accunul ate sixty-five hours of training within a reasonable tine
peri od. For individual ©providers represented by an exclusive
bargai ning representative under RCW 74.39A 270 and for caregivers
represented by an exclusive bargaining representative under section 9
of this act, the training opportunities shall be offered through ((&))
contracts wth the training partnership established wunder RCW
74. 39A. 360. Training topics shall include, but are not limted to:
Client rights; personal care; nmental illness; denentia; devel opnental
disabilities; depression; nedication assistance; advanced conmuni cati on
skills; positive client behavior support; developing or inproving
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client-centered activities; dealing with wandering or aggressive client
behavi ors; nedical conditions; nurse delegation core training;, peer
mentor training; and advocacy for quality care training. The
departnment nmay not require long-term care workers to obtain the
training described in this section. This requirenent to offer advanced
trai ning applies beginning January 1, 2010.

Sec. 16. RCW 74.39A. 360 and 2007 c 361 s 6 are each anended to
read as foll ows:

TRAI NI NG PARTNERSHI P. Begi nning January 1, 2010, for individua
provi ders represented by an excl usive bargai ning representative under
RCW 74.39A.270 and for caregivers represented by an exclusive
bargai ni ng representative under section 9 of this act, all training and
peer nmentoring required under this chapter shall be provided by a
trai ning partnershinp. Contributions to the partnership pursuant to
((a&)) collective bargaining agreenents negotiated under this chapter
shall be made beginning July 1, 2009. The training partnership shall
provide reports as required by the departnent verifying that all
i ndi vi dual providers have conplied with all training requirenments. The
exclusive bargaining representative shall designate the training
part nershi p.

PART V - GENERAL PROVI SI ONS

NEW SECTION. Sec. 17. Part headings and captions used in this act
are not any part of the |aw.

NEW SECTION. Sec. 18. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 19. If any part of this act is found to be in
conflict wwth federal requirenents that are a prescribed condition to
the allocation of federal funds to the state, the conflicting part of
this act is inoperative solely to the extent of the conflict and with
respect to the agencies directly affected, and this finding does not
affect the operation of the remainder of this act inits application to
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t he agencies concerned. Rules adopted under this act nust neet federa

requi renments that
funds by the state.

are a necessary condition to the receipt of federa

NEW SECTION. Sec. 20. This act takes effect July 1, 2008.

~-- END ---
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