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HOUSE BI LL 1322

St ate of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Session

By Representatives MCoy, Gant, Sells, Cody, Conway, Schual-Berke,
Roberts, Pettigrew, Lantz, Kagi, WMeller, Chase, Geen, Kenney,
Si npson, Darneille, D ckerson, Hankins, Santos, O nsby and Fl anni gan

Read first time 01/17/2007. Referred to Commttee on Judiciary.

AN ACT Relating to the definition of disability in the Wshi ngton
| aw agai nst discrimnation; anending RCW 49.60.040; and creating new
sections.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds that the Wshington
state suprene court, in MCarty v. TotemElectric, 157 Wh.2d 214, 137
P.3d 844 (2006), overstepped its constitutional role of deciding cases
and controversies before it, and engaged in judicial activism by
significantly rewiting the state |aw against discrimnation. By
failing to answer the question upon which the court had granted review,
by disregarding a properly adopted state rule, by needlessly
overturning the court's own recent precedent, and by inporting into
state law a substantive rule adapted from federal statute, the court
has effectively legislated from the bench. The legislature further
finds that the | aw changed by the court is of significant inportance to
the citizens of the state, in that it determnes the scope of
application of the |law against discrimnation, and that the court's
deviation fromsettled | aw was substantial in degree. The |legislature
reaffirnms its intent that the |law against discrimnation affords to
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Washi ngton residents protections that are wholly independent of those
afforded by the federal Americans wth disabilities act of 1990, and
rejects the opinion stated by the mgjority in MCarty v. Totem
El ectric.

Sec. 2. RCW49.60.040 and 2006 ¢ 4 s 4 are each anended to read as
fol | ows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Person" includes one or nore individuals, partnerships,
associ ati ons, or gani zati ons, cor por ati ons, cooperati ves, | egal
representatives, trustees and receivers, or any group of persons; it
i ncl udes any owner, |essee, proprietor, nanager, agent, or enployee,
whet her one or nore natural persons; and further includes any political
or civil subdivisions of the state and any agency or instrunmentality of
the state or of any political or civil subdivision thereof;

(2) "Commssion" neans the Wshington state human rights
conmi ssi on;

(3) "Enployer" includes any person acting in the interest of an
enpl oyer, directly or indirectly, who enploys eight or nore persons,
and does not include any religious or sectarian organization not
organi zed for private profit;

(4) "Enpl oyee" does not include any individual enployed by his or
her parents, spouse, or child, or in the domestic service of any
person;

(5) "Labor organi zation" includes any organi zati on which exists for
the purpose, in whole or in part, of dealing with enployers concerni ng
grievances or ternms or conditions of enploynment, or for other nutua
aid or protection in connection with enploynent;

(6) "Enploynent agency" includes any person undertaking with or
W t hout conpensation to recruit, procure, refer, or place enployees for
an enpl oyer;

(7) "Marital status" nmeans the legal status of being married,
single, separated, divorced, or w dowed;

(8) "National origin" includes "ancestry";

(9) "Full enjoynent of" includes the right to purchase any servi ce,
commodity, or article of personal property offered or sold on, or by,
any establishment to the public, and the adm ssion of any person to
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accommodat i ons, advantages, facilities, or privileges of any place of
public resort, accommodation, assenbl age, or anusenent, w thout acts
directly or indirectly causing persons of any particular race, creed,
color, sex, sexual orientation, national origin, or with any sensory,
mental, or physical disability, or the use of a trained dog guide or
service animal by a disabled person, to be treated as not welcone,
accepted, desired, or solicited,

(10) "Any place of public resort, accomopdati on, assenbl age, or
anusenent" includes, but is not limted to, any place, |icensed or
unl i censed, kept for gain, hire, or reward, or where charges are nade
for adm ssion, service, occupancy, or use of any property or
facilities, whether conducted for the entertainnment, housing, or
| odgi ng of transient guests, or for the benefit, use, or accommobdati on
of those seeking health, recreation, or rest, or for the burial or
other disposition of human remains, or for the sale of goods,
mer chandi se, services, or personal property, or for the rendering of
personal services, or for public conveyance or transportation on |and,
water, or in the air, including the stations and term nals thereof and
t he garaging of vehicles, or where food or beverages of any kind are
sold for consunption on the prem ses, or where public anusenent,
entertai nment, sports, or recreation of any kind is offered with or
wi t hout charge, or where nedical service or care is nmade avail able, or
where the public gathers, congregates, or assenbles for anusenent,
recreation, or public purposes, or public halls, public elevators, and
public washroons of buildings and structures occupied by two or nore
tenants, or by the owner and one or nore tenants, or any public library
or educational institution, or schools of special instruction, or
nursery schools, or day care centers or children's canps: PROVI DED,
That nothing contained in this definition shall be construed to include
or apply to any institute, bona fide club, or place of accommvodati on,

which is by its nature distinctly private, including fraternal
organi zati ons, though where public use is permtted that use shall be
covered by this chapter; nor shall anything contained in this

definition apply to any educational facility, colunbarium crematory,
mausol eum or cenetery operated or maintained by a bona fide religious
or sectarian institution;

(11) "Real property" includes buildings, structures, dwellings,
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real estate, |ands, tenenments, |easeholds, interests in real estate

cooperatives, condomi ni uns, and her edi t anent s, cor por eal and
i ncorporeal, or any interest therein;
(12) "Real estate transaction"” includes the sale, appraisal,

br okeri ng, exchange, purchase, rental, or |ease of real property,
transacting or applying for a real estate |oan, or the provision of
br oker age servi ces;

(13) "Dwelling"” nmeans any building, structure, or portion thereof
that is occupied as, or designed or intended for occupancy as, a
resi dence by one or nore famlies, and any vacant land that is offered
for sale or lease for the construction or |ocation thereon of any such
bui |l di ng, structure, or portion thereof;

(14) "Sex" nmeans gender;

(15) "Sexual orientation”™ means heterosexuality, honosexuality,
bi sexuality, and gender expression or identity. As used in this
definition, "gender expression or identity" neans having or being
perceived as having a gender identity, self-inage, appearance,
behavi or, or expression, whether or not that gender identity, self-
i mage, appearance, behavior, or expression is different from that
traditionally associated with the sex assigned to that person at birth;

(16) "Aggrieved person" nmeans any person who: (a) Cainms to have
been injured by an unfair practice in a real estate transaction; or (b)
believes that he or she will be injured by an unfair practice in a real
estate transaction that is about to occur;

(17) "Conpl ai nant” neans the person who files a conplaint in a real
estate transaction;

(18) "Respondent” neans any person accused in a conplaint or
anended conplaint of an unfair practice in a real estate transaction;

(19) "Credit transaction" includes any open or closed end credit
transaction, whether in the nature of a loan, retail installnment
transaction, credit card issue or charge, or otherw se, and whether for
personal or for business purposes, in which a service, finance, or
interest charge is inposed, or which provides for repaynent in
schedul ed paynents, when such credit is extended in the regular course
of any trade or comerce, including but not limted to transactions by
banks, savings and |oan associations or other financial |ending
institutions of whatever nature, stock brokers, or by a nerchant or
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nmercantil e establishnent which as part of its ordinary business permts
or provides that paynent for purchases of property or service therefrom
may be deferred,

(20) "Famlies with children status"” means one or nore individuals
who have not attained the age of eighteen years being domciled with a
parent or another person having |egal custody of such individual or
i ndividuals, or wwth the designee of such parent or other person having
such |l egal custody, wth the witten perm ssion of such parent or other
person. Famlies with children status al so applies to any person who
is pregnant or is in the process of securing legal custody of any
i ndi vi dual who has not attained the age of eighteen years;

(21) "Covered multifamly dwelling" neans: (a) Buildings
consisting of four or nore dwelling units if such buildings have one or
nore el evators; and (b) ground floor dwelling units in other buildings
consisting of four or nore dwelling units;

(22) "Prem ses" neans the interior or exterior spaces, parts,
conponents, or elenents of a building, including individual dwelling
units and the public and common use areas of a building;

(23) "Dog guide" neans a dog that is trained for the purpose of
guiding blind persons or a dog that is trained for the purpose of
assi sting hearing inpaired persons;

(24) "Service animal" neans an animal that is trained for the
purpose of assisting or accommpbdating a disabled person's sensory,
mental , or physical disability;

(25)(a) "Disability" neans the presence of a sensory, nental, or
physi cal inpairnent that:

(i) I's nedically cognizable or di agnosable; or

(ii) Exists as a record or history; or

(iii) I's perceived to exist whether or not it exists in fact.

(b) A disability exists whether it is tenporary or pernanent,
common or unconmmon, mtigated or unmtigated, or whether or not it
limts the ability to work generally or work at a particular job, and
whether or not it limts any other activity within the scope of this

chapter.

(c) For purposes of this subsection, "inpairnment” includes, but is
not limted to:

(i) Any physi ol ogi cal di sorder, or condi tion, cosnetic
disfiqurenent, or anatomcal loss affecting one or nore of the
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follow ng body systens: Neur ol ogi cal , nuscul oskeletal, special sense
or gans, respiratory (including speech organs), cardi ovascul ar,
reproductive, digestive, genitor-urinary, hemc and lynphatic, skin and
endocrine; or

(ii) Any nental, devel opnent al | traunnati c, or __psychol ogi ca
di sorder, including, but not limted to cognitive limtation, organic
brain syndronme, enptional or nental illness, and specific |earning

disabilities.

NEW SECTION. Sec. 3. This act is renedial and retroactive, and
applies to all clains that are not tinme barred, as well as all clains
pending in any court or agency on the effective date of this act.

~-- END ---
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