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SUBSTI TUTE HOUSE BI LL 1041

St ate of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Session

By House Comm ttee on Judi ci ary (originally sponsor ed by
Represent ati ves Pedersen, Rodne, Haler, Meller and Lantz)

READ FI RST TI ME 01/19/07.

AN ACT Relating to plurality voting for directors; anmending RCW
23B. 08. 030, 23B.08.050, 23B.08.070, 23B.08.100, and 23B. 10.200; addi ng
a new section to chapter 23B.10 RCW and adding a new section to
chapter 23B. 07 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW 23B.08.030 and 2002 c¢ 297 s 27 are each anended to
read as foll ows:

(1) A board of directors nust consist of one or nore individuals,
with the nunber specified in or fixed in accordance with the articles
of incorporation or byl aws.

(2) Drectors are elected at the first annual sharehol ders' neeting
and at each annual neeting thereafter unless (a) their terns are
staggered under RCW 23B.08.060, or (b) their terns are otherw se
governed by RCW 23B. 05.050. Directors also may be el ected by consent
action under RCW ((23—06+040)) 23B.07.040.

Sec. 2. RCW 23B. 08. 050 and 1994 c¢c 256 s 30 are each anended to
read as fol |l ows:
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(1) The terms of the initial directors of a corporation expire at
the first sharehol ders' neeting at which directors are el ected.

(2) The terns of all other directors expire at the next annua
sharehol ders' neeting following their election unless (a) their terns
are staggered under RCW 23B.08.060((;—=e+)) then at the applicable
second or third annual shareholders' neeting followng their election;
or (b) their ternms are otherw se governed by RCW 23B. 05. 050, except to
the extent (i) the terns are otherw se provided in a bylaw adopted
pursuant to section 5 of this act, or (ii) a shorter termis specified
in the articles of incorporation in the event of a director nom nee
failing to receive a specified vote for el ection.

(3) A decrease in the nunber of directors does not shorten an
i ncunbent director's term

(4) The termof a director elected to fill a vacancy expires at the
next sharehol ders' neeting at which directors are el ected.

(5) Except to the extent otherwise provided in the articles of
incorporation or pursuant to section 5 of this act, if a bylaw el ecting
to be governed by that section is in effect, despite the expiration of
a director's term the director continues to serve until the director's
successor is elected and qualified or ((unti+)) there is a decrease in
t he nunber of directors.

Sec. 3. RCW 23B.08.070 and 2002 c¢ 297 s 28 are each anended to
read as foll ows:

(1) Adirector may resign at any tine by delivering notice in the
form of an executed ((rhetiee)) resignation to the board of directors,
its chairperson, the president, or the secretary of the corporation.

(2) A notice of resignation is effective when the ((netiee))
resignation is delivered unless the ((nretiee)) resignation specifies a
|ater effective date, or an effective date determ ned upon the
happening of an event or events. A notice of resignation that is
condi tioned upon failing to receive a specified vote for election as a
director may provide that it is irrevocable.

Sec. 4. RCW 23B.08.100 and 1989 c¢ 165 s 89 are each anended to
read as foll ows:
(1) Unless the articles of incorporation provide otherwise, if a
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vacancy occurs on a board of directors, including a vacancy resulting
froman increase in the nunber of directors:

(a) The shareholders may fill the vacancy;

(b) The board of directors may fill the vacancy; or

(c) If the directors in office constitute fewer than a quorum of
the board, they may fill the vacancy by the affirmative vote of a

majority of all the directors in office.

(2) If the vacant office was held by a director elected by
((holders of one or nore authorized classes or series of shares)) a
voting group of shareholders, only the holders of ((t+hese—elasses—or
ser+es—of)) shares of that voting group are entitled to vote to fil
the vacancy, if it is filled by the shareholders, and only the
directors elected by that voting group are entitled to fill the vacancy
if it isfilled by the directors.

(3) A vacancy that will occur at a specific |ater date, by reason
of a resignation effective at a |ater date under RCW 23B. 08.070(2) or
otherwi se, may be filled before the vacancy occurs but the new director
may not take office until the vacancy occurs.

NEW SECTION. Sec. 5. A new section is added to chapter 23B. 10 RCW
to read as foll ows:

(1) Unless the articles of incorporation (a) specifically prohibit
the adoption of a bylaw pursuant to this section, (b) alter the vote
specified in RCW23B. 07.280(2), or (c) provide for cunul ative voting,
a public conpany may elect in its bylaws to be governed in the el ection
of directors as follows:

(i) Each vote entitled to be cast may be voted for or against up to
t hat nunber of candidates that is equal to the nunber of directors to
be elected, or a shareholder may indicate an abstention, but w thout
cunul ati ng the votes;

(ii) To be elected, a nom nee nust have received a plurality of the
votes cast by holders of shares entitled to vote in the election at a
nmeeting at which a quorumis present, provided that a nom nee who is
el ected but receives nore votes against than for election shall serve
as a director for a termthat shall term nate on the date that is the
earlier of (A ninety days fromthe date on which the voting results
are determ ned pursuant to section 6(2) of this act, or (B) the date on
whi ch an individual is selected by the board of directors to fill the
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office held by such director, which selection shall be deened to
constitute the filing of a vacancy by the board to which RCW 23B. 08. 100
applies;

(ii1) A nomnee who is elected but receives nore votes agai nst than
for election shall not serve as a director beyond the ninety-day period
referenced in this subsection, and the board of directors nay select
any qualified individual to fill the office held by a director who
recei ved nore votes against than for election.

(2) A bylaw electing to be governed by this section may be repeal ed
or anended:

(a) If originally adopted by the shareholders, only by the
shar ehol ders, unless the byl aw ot herwi se provi des; or

(b) If adopted by the board of directors, by the board of directors
or the sharehol ders.

NEW SECTION. Sec. 6. A new section is added to chapter 23B.07 RCW
to read as foll ows:

(1) A corporation having any shares listed on a national securities
exchange or reqgularly traded in a market maintained by one or nore
menbers of a national or affiliated securities association shall, and
any other corporation nmay, appoint one or nore inspectors to act at a
nmeeti ng of shareholders and make a witten report of the inspectors
determ nations. Each inspector shall take and sign an oath faithfully
to execute the duties of inspector with strict inpartiality and
according to the best of the inspector's ability.

(2) The inspectors shall:

(a) Ascertain the nunber of shares outstanding and the voting power
of each;

(b) Determ ne the shares represented at a neeting;

(c) Determine the validity of proxies and ballots;

(d) Count all votes; and

(e) Determne the result.

(3) An inspector may be an officer or enployee of the corporation.

(4) If no challenge of a determnation by the inspectors is tinely
made, such determ nation is conclusive. Challenge of any determ nation
by the inspectors may be nmade in a court of conpetent jurisdiction.
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Sec. 7. RCW 23B.10.200 and 1989 c¢c 165 s 129 are each anmended to
read as foll ows:

(1) A corporation's board of directors may anend or repeal the
corporation's bylaws, or adopt new byl aws, unless:

(a) The articles of incorporation, section 5 of this act, or, if
applicable, section 6 of this act, or any other provision of this title
reserve this power exclusively to the shareholders in whole or part; or

(b) The sharehol ders, in anmending or repealing a particular byl aw,
provi de expressly that the board of directors may not amend or repea
t hat byl aw.

(2) A corporation's shareholders may anend or repeal the
corporation's bylaws, or adopt new byl aws, even though the byl aws may
al so be anended or repeal ed, or new bylaws nay al so be adopted, by its
board of directors.

~-- END ---
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