©O© 00 N O O

10
11
12
13
14
15
16

17
18

Z-0236. 3

HOUSE BI LL 1024

St ate of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Session

By Representatives Hunter, Priest, Kessler, B. Sullivan, D ckerson,
Jarrett, Hasegawa, Canpbell, Rodne, Rolfes, MDernott, Mintire,
Chase, Green, Hudgins, Upthegrove, Qall, Conway, Cibborn, Somers,
Morrell, Sells, Kenney, Haigh, Cody, Hunt, Lantz, MCoy, Appleton,
Pettigrew, Schual -Berke, Roberts, Fromhol d,  Takko, Si npson, P.
Sul l'ivan, Lovick, Flannigan, WMeller, Mloscia, WIIlianms, Bl ake,
OBrien, Linville, Wod, Goodman, Seaquist, Springer, Ericks, Kagi,
Darneill e, Dunshee, Strow, Pedersen, Eicknmeyer, MCune and O nsby; by
request of Departnment of Ecol ogy

Prefiled 12/26/2006. Read first time 01/08/2007. Referred to
Committee on Env Health Sel ect Com

AN ACT Rel ating to phasing out the use of polybrom nated di phenyl
ethers; adding a new chapter to Title 70 RCW and prescribing
penal ties.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. Pol ybrom nated di phenyl ethers (PBDEsS) have
been used extensively as flane retardants in a | arge nunber of common
househol d products for the past thirty years. Studies on aninmals show
that PBDEs can inpact the developing brain, affecting behavior and
| earning after birth and into adul thood, naking exposure to fetuses and
children a particular concern. Levels of PBDEs are increasing in
people, and in the environnment, particularly in North America. Because
peopl e can be exposed to these chem cals through house dust and i ndoor
air as well as through food, it is inportant to phase out their use in
comon househol d products, provided that effective flanme retardants
that are safer and technically feasible are available at a reasonable
cost.

NEW SECTION. Sec. 2. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.
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(1) "Conestible" neans edible.

(2) "Conmercial decabrono di phenyl ether" or "commercial deca-bde"
means the chemcal mxture of decabrono diphenyl ether, including
associ ated pol ybrom nated di phenyl ether inpurities not intentionally
added.

(3) "Departnent” neans the departnent of ecol ogy.

(4) "Electronic enclosure"” nmeans the plastic housing that encl oses

the conponents of electronic products, including but not limted to
t el evi si ons and conputers.
(5) "Manuf acturer™ means any person, firm associ ati on,

partnership, corporation, governnental entity, organization, or joint
venture that produces a product containing polybrom nated diphenyl
ethers or an inporter or donestic distributor of a nonconestible
product containing pol ybrom nated di phenyl ethers. A manufacturer does
not include a retailer who:

(a) Adds a private |label brand or cobrands a product for sale; or

(b) Assenbl es conponents to create a single nonconestible product
based on an individual consuner preference.

(6) "Mattress" has the sanme neaning as defined by the United States
consuner product safety commission in 16 CF. R Part 1633 (2007) and
includes mattress pads, mnmattress sets, box springs, futons, crib
mattresses, and youth mattresses.

(7) "Medical device" neans an instrunment, machine, inplant, or
di agnostic test used to help diagnose a di sease or other condition or
to cure, treat, or prevent disease.

(8) "Polybrom nated diphenyl ethers" or "PBDEs" neans chem cal
forms that consist of diphenyl ethers bound wth bromne atons.
Pol ybrom nated di phenyl ethers include, but are not limted to, the
three primary forns of the commercial m xtures known as pentabrono
di phenyl ether (penta-bde), octabrono diphenyl ether (octa-bde), and
decabrono di phenyl ether (deca-bde).

(9) "Residential upholstered furniture" neans residential seating
products intended for indoor use in a hone or other dwelling intended
for residential occupancy that consists in whole or in part of
resilient cushioning materials enclosed within a covering consisting of
fabric or related materials, if the resilient cushioning mterials are
sold with the item of wupholstered furniture and the upholstered
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furniture is constructed with a contiguous uphol stered seat and back
that may include arns.

(10) "Retailer"” neans a person who offers a product for sale at
retail through any neans including, but not limted to, renote
of ferings such as sales outlets, catalogs, or the internet, but does
not include a sale that is a wholesale transaction with a distributor
or a retailer. A retailer does not include a person, firm
associ ati on, part nership, cor porati on, gover nnent al entity,
organi zation, or joint venture that both manufactures and sells a
product at retail.

(11) "Technically feasible" nmeans an alternative that is available
at a cost and in sufficient quantity to permt the manufacturer to
produce an econom cally vi abl e product.

(12) "Transportation vehicle" nmeans a nechani zed vehicle that is
used to transport goods or people including, but not limted to,
ai rpl anes, autonobiles, notorcycles, trucks, buses, trains, boats,
ships, streetcars, or nonorail cars.

(13) "Used product” neans a product that has been previously owned,
purchased, or sold in conmerce, provided it was manufactured before the
effective date of the ban.

NEW SECTION. Sec. 3. This chapter does not apply to:

(1) Products containing deca-bde except as provided in sections
4(2) and 5 of this act;

(2) The sale or distribution of any used transportation vehicle
manuf act ured before January 1, 2008, with conponent parts containing
PBDEs;

(3) The sale of any used transportation vehicle parts, or new
transportation vehicle parts manufactured before January 1, 2008, that
cont ai n PBDEs;

(4) The nmanufacture, sale, repair, distribution, mintenance,
refurbi shnent, or nodification of equi pnent containing PBDEs and used
primarily for mlitary or federally funded space program applications.
The exenption in this subsection (4) does not cover consuner-based
goods with broad applicability;

(5) Safety systens required by the federal aviation adm nistration;

(6) The nmanufacture, sale, repair, distribution, mintenance,
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refurbishment, or nodification of any new raw material or conponent
part used in a transportation vehicle with conponent parts, including
original spare parts, containing deca-bde;

(7) The wuse of comercial deca-bde in the nmaintenance,
refurbi shnment, or nodification of transportation equi pnent;

(8) The sale or distribution of any used product contai ni ng PBDEs;

(9) The manufacture, sale, or distribution of any new product or
product conponent consisting of recycled or used materials containing
deca- bde;

(10) The manufacture, sale, or distribution of new carpet cushion
made fromrecycled foam containing | ess than one-tenth of one percent
pent a- bde; or

(11) Medical devices.

NEW SECTION. Sec. 4. (1) Except as provided in sections 3 and 12
of this act, after January 1, 2008, no person nay nanufacture,
knowi ngly sell, offer for sale, distribute for sale, or distribute for
use in this state nonconestible products contai ni ng PDBEs.

(2) Except as provided in sections 3 and 12 of this act, after
January 1, 2008, no person may manufacture, knowingly sell, offer for
sale, distribute for sale, or distribute, for use in this state,
mattresses contai ni ng deca- bde.

NEW SECTION. Sec. 5. Except as provided in sections 3, 7, and 12
of this act, after January 1, 2011, no person nay nmanufacture,
know ngly sell, offer for sale, distribute for sale, or distribute, for
use in this state, residential wupholstered furniture that contains
commercial deca-bde or any television or conputer that has an
el ectroni c encl osure that contains comrercial deca- bde.

NEW SECTION. Sec. 6. (1) By Decenber 15, 2008, the departnent and
the departnment of health shall review risk assessnents, scientific
studi es, and other relevant findings regarding alternatives to the use
of commer ci al deca-bde in residential uphol stered furniture,
tel evi si ons, and conputers.

(2)(a) If the departnent and the departnent of health jointly find
that safer and technically feasible alternatives are avail able for any
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of these uses, the departnent shall convene a fire safety conmttee to
determne if the identified alternatives neet applicable fire safety
st andar ds.

(b) A representative from the departnent shall chair the fire
safety commttee and serve as an ex officio nonvoting nenber.

(c) A nmority vote of the fire safety conmmttee nenbers
constitutes a finding that an alternative neets applicable fire safety
st andar ds.

(d) The fire safety commttee consists of the followng five voting
menbers or desi gnees:

(1) The director of fire protection;

(11) The executive director of the Washington fire chiefs;

(1i1) The executive secretary of the Washington fire comm ssioners
associ ati on;

(iv) The president of the Washington state council of firefighters;
and

(v) The president of the Washington state firefighters association.

(3) If the fire safety commttee determnes that an alternative
identified under subsection (2)(a) of this section neets applicable
fire safety standards, the effective date of the ban is the date
established in section 5 of this act.

(4) If the fire safety commttee determnes that no alternative
identified under subsection (2)(a) of this section neets applicable
fire safety standards, the ban established in section 5 of this act
does not take effect and the departnment shall proceed as required in
section 7 of this act.

(5) The departnment and the departnent of health shall docunent
their findings and the findings of the fire safety commttee in a
report to the |egislature by Decenber 15, 2008. The report nust al so
i nclude any additional evidence of the potential harm posed by deca-
bde.

NEW SECTION. Sec. 7. (1) If the departnent and the departnent of
health jointly find, by Decenber 15, 2008, that an effective flane
retardant that is safer than commercial deca-bde and technically
feasible for use in residential upholstered furniture, televisions, or
conmputers is not available or if the fire safety conmttee finds that
an alternative to commercial deca-bde does not neet applicable fire
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safety standards, the departnment shall by rule grant an exenption to
allow for the manufacture, sale, or distribution of products prohibited
from manufacture, sale, or distribution under section 5 of this act.

(2) If the departnment grants an exenption under subsection (1) of
this section, the departnent and the departnment of health shal
eval uate the exenption annually. Wen an effective flane retardant
that is safer and technically feasible beconmes available, the
departnent shall convene the fire safety conmttee to determne if the
identified alternative neets applicable fire safety standards. |If the
fire safety comm ttee makes such a finding, the agencies shall report
these findings to the legislature by Decenber 15th of the year in which
the finding is made. The departnent shall subsequently rescind the
exenption granted under subsection (1) of this section no earlier than
two years after this report is submtted to the |egislature.

NEW SECTION. Sec. 8. The departnent and the departnment of health
shall review risk assessnents, scientific studies, and other relevant
findings regarding alternatives to the use of conmercial deca-bde in
products not directly addressed in this chapter. |If a flane retardant
that is safer and technically feasible becones available, the
departnent shall convene the fire safety conmttee to determne if the
identified alternative neets applicable fire safety standards. A
report on findings of these assessnments nust be presented to the
appropriate commttees of the |legislature by Decenber 15th of the year
in which the finding is nade.

NEW SECTION. Sec. 9. Nothing in this chapter restricts the
ability of a manufacturer, inporter, or distributor fromtransporting
products contai ning PBDEs through the state, or storing the products in
the state for later distribution outside the state.

NEW SECTI ON. Sec. 10. A manufacturer of products containi ng PBDEs
that are restricted under this chapter nust notify persons that sell
the manufacturer's products in this state about the provisions of this
chapter no less than ninety days prior to the effective date of the
restrictions.
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NEW SECTION. Sec. 11. The departnent shall assist state agencies
to give priority and preference to the purchase of equi pnent, supplies,
and ot her products that do not contain PBDES.

NEW SECTION. Sec. 12. (1) Retailers who unknowi ngly sell products
banned under section 4, 5, or 7 of this act are not |iable under this
chapter.

(2) In-state retailers in possession of products on the date that
restrictions on the sale of the products becone effective under section
4, 5, or 7 of this act may exhaust their existing stock through sales
to the public.

(3) The departnent nust assist in-state retailers in identifying
potential products containing PBDEs.

(4) If a retailer unknow ngly possesses products that are banned
for sale under section 4, 5, or 7 of this act and the manufacturer does
not recall the products as required under section 13(2) of this act,
the retailer may exhaust its existing stock through sales to the
public. However, no additional banned stock may be sold or offered for
sal e.

NEW SECTION. Sec. 13. (1) Enforcement of this chapter nust rely
on notification and information exchange between the departnent and
manuf acturers. The departnent shall achieve conpliance with this
chapter using the follow ng enforcenent sequence:

(a) Before the effective date of the product bans in section 4, 5,
or 7 of this act, the departnent shall prepare and distribute
information to in-state manufacturers and out-of-state manufacturers,
to the maxi mum extent practicable, to assist them in identifying
products prohibited for manufacture, sale, or distribution under this

chapter.

(b) The departnent may request a certificate of conpliance froma
manuf act urer. A certificate of conpliance attests that a
manuf acturer's product or products neets the requirenents of this
chapter.

(c) The departnment may issue a warning letter to a manufacturer
t hat produces, sells, or distributes banned products in violation of
this chapter. The departnent shall offer information or other
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appropriate assistance to the manufacturer in conplying with this
chapter. |1f, after one year, conpliance is not achieved, penalties may
be assessed under subsection (3) of this section.

(2) A manufacturer that produces, sells, or distributes a product
prohi bited from manufacture, sale, or distribution in this state under
this chapter shall recall the products and reinburse the retailer or
any other purchaser for the product and any applicable shipping and
handling for returning the products.

(3) A manufacturer of products containing PBDEs in violation of
this chapter is punishable by a civil penalty not to exceed one
t housand dollars for each violation in the case of a first offense.
Manuf acturers who are repeat violators are liable for a civil penalty
not to exceed five thousand dollars for each repeat offense. Penalties
collected under this section nust be deposited in the state toxics
control account created in RCW 70.105D. 070.

NEW SECTION. Sec. 14. The departnent may adopt rules to fully
i npl enment this chapter.

NEW SECTION. Sec. 15. Sections 1 through 14 of this act
constitute a new chapter in Title 70 RCW

~-- END ---
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