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Brief Summary of Bill

• Revises vesting-related provisions with respect to various state laws pertaining to land use
and property development.

Hearing Date:  1/29/08

Staff:  Thamas Osborn (786-7129).

Background:

The "Vested Rights Doctrine" in the State of Washington
In the context of land use law, the concept of "vesting" is used to determine the point in time at
which the laws and regulations controlling the division, use, or development of real property
become fixed with respect to the development of a specific property, thus preventing such use or
development from being subject to subsequent regulatory changes.  Over the years, the
determination of when a property owner's development rights become vested has been a key issue
for the Washington courts, resulting in the courts' development of what is known as the "vested
rights doctrine."

In the case of Noble Manor v. Pierce County, 133 Wn.2d 269 (1997), the Washington Supreme
Court (Court) summarized the "vested rights doctrine" as it had been developed by the courts
under the common law:

"In Washington, "vesting" refers generally to the notion that a land use application, under the
proper conditions, will be considered only under the land use statutes and ordinances in effect
at the time of the application's submission.

.         .       .      .

This analysis was prepared by non-partisan legislative staff for the use of legislative members
in their deliberations. This analysis is not a part of the legislation nor does it constitute a
statement of legislative intent.
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At common law, this state's doctrine of vested rights entitled developers to have a land
development proposal processed under the regulations in effect at the time that a complete
building permit application was filed."

The Court went on to quote from a legislative report issued in 1987 in order to explain how the
common law vesting doctrine operates in the context of a property owner's application for a
building permit:

"The doctrine provides that a party filing a timely and sufficiently complete building permit
application obtains a vested right to have that application processed according to zoning, land
use and building ordinances in effect at the time of the application.  The doctrine is applicable
if the permit application is sufficiently complete, complies with existing zoning ordinances,
and building codes, and filed during the period the zoning ordinances under which the
developer seeks to develop are in effect.  If a developer complies with these requirements, a
project cannot be obstructed by enacting new zoning ordinances or building codes."

This common law vesting doctrine has been codified by the legislature, in various forms, in
several chapters of the Revised Code of Washington pertaining to land use, property
development, and construction permitting.

Many other states have adopted vesting doctrines which are much more restrictive than those
codified in the state of Washington.  Specifically, in many states vesting occurs only at such time
as the local government authority gives final approval to an application for a land use,
development project, or building permit.

Vesting of "Subdivisions" and "Short Subdivisions"
A property owner must have a proposed division of land reviewed and approved by the county,
city, or town in which the land is located.  Such divisions of land are generally categorized as
either "subdivisions" or "short subdivisions."  Subdivisions are defined as land divisions resulting
in five or more lots, tracts, or parcels.  Short subdivisions are defined as land divisions resulting in
four or fewer lots, tracts, or parcels.  However, a city, town, or Growth Management Act planning
county may adopt a local ordinance increasing to a maximum of nine the number of lots, tracts, or
parcels that may be contained within a short subdivision.

State law distinguishes between subdivisions and short subdivisions with respect to the vesting of
development rights.  For a period of five years following approval by the local planning authority
of the final plat, the development of a subdivision is governed by the pertinent laws and
regulations in effect at the time of such approval.  In other words, subdivision development rights
are vested for a period of five years following approval of the final plat.  If the property is not
developed within this five-year period, the property is divested and the subdivision may be
subject to development regulations enacted subsequent to final plat approval.  In addition, a local
government may make changes to the applicable development regulations prior to the expiration
of this five-year period in response to a change of conditions that creates a serious threat to public
health or safety.

Short subdivisions, on the other hand, are not subject to the five-year vesting limitation applicable
to subdivisions.  Development rights with respect to short subdivisions become fully vested at the
time that a complete application for short plat approval is submitted to the local planning authority
and, therefore, are not subject to subsequent changes in land use or development regulations.
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Local governments are required to adopt an ordinance defining when an application for
subdivision approval shall be deemed complete.

Each preliminary plat submitted for final approval of the legislative body shall be accompanied by
the following agencies' recommendations for approval or disapproval:
• local health department or other agency furnishing sewage disposal and supplying water as to

the adequacy of the proposed means of sewage disposal and water supply;
• local planning agency or commission, charged with the responsibility of reviewing plats and

subdivisions, as to compliance with all terms of the preliminary approval of the proposed
plat subdivision or dedication; and

• city, town, or county engineer.

Vesting During the Pendency of a Petition for Review Before a Growth Management Hearings
Board
The Growth Management Act (GMA) establishes three regional Growth Management Hearings
Boards (Boards).  Each Board consists of three members satisfying residency requirements and
qualified by experience or training in matters pertaining to land use planning.

Boards have limited jurisdiction and may only hear and determine petitions alleging:
• that a state agency or planning jurisdiction is noncompliant with either the GMA, specific

provisions of the Shoreline Management Act, or certain mandates of the State Environmental
Policy Act relating to qualifying plans, regulations, or amendments; or

• that the 20-year planning population projections adopted by the Office of Financial
Management should be adjusted.

A petition with a Board may be filed only by:
• the state or a planning jurisdiction;
• a person satisfying legal standing requirements of the GMA who has participated before the

county or city regarding the matter on which a review is being requested;
• a person who is certified by the Governor within 60 days of filing the request with the board;

or
• a person that meets specific standing requirements of Washington's Administrative Procedure

Act.

For the purposes of filing a petition with a Board, "person" is defined to any individual,
partnership, corporation, association, state agency, governmental subdivision or unit thereof, or
public or private organization or entity of any character.

Final decisions of the Boards may be appealed to the Superior Court.  Additionally, if all parties
agree, the Superior Court may directly review a petition filed with a Board.
Periodic Local Government Review of Comprehensive Plan and Development Regulations
Under the Growth Management Act, comprehensive plans and development regulations are
subject to continuing review and evaluation by the adopting county or city.  Generally, a county
or city is required to take legislative action to review and, if needed, revise its comprehensive land
use plan and development regulations to ensure that they comply with the requirements of the
GMA.  This review and evaluation process must include consideration of critical areas ordinances
and, in some instances, an analysis of the population allocated to a city or county from the most
recent 10-year population forecast by the Office of Financial Management.
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Washington State Building Code: Building Permits and the Vesting Doctrine
The Washington State Building Code (Code) consists of a series of national model codes and
standards that regulate the construction of residential, commercial, and industrial buildings and
structures.  The general purpose of the Code is to create minimum performance standards and
requirements for construction and construction materials, consistent with accepted standards for
engineering and safety.  Counties and cities are authorized to create local amendments to the
Code, provided such amendments are consistent with the Code's objectives and minimum
performance standards.

The Code does not contain regulatory provisions pertaining to land use, property division, zoning,
or site development.  Rather, the Code explicitly states that such regulations are "reserved to local
jurisdictions".  However, the Code does contain vesting provisions pertaining to applications for
building permits.  Under these provisions, a land owner's development rights vest at the time a
building permit application is submitted to the local building authority and, thereafter, the land
owner is subject to only those permitting, zoning, or land use ordinances in effect at the time of
the submission of the application.

GMA Planning for Projects Developed Outside of Urban Growth Areas
As part of its comprehensive land use plan, a county fully planning under the GMA must
designate urban growth areas (UGAs) or areas within which urban growth must be encouraged
and outside of which growth can occur only if it is not urban in nature.  The GMA does, however,
permit the authorization of certain development activity outside of UGAs in fully planning
counties.  Some of these development application approvals are, however, considered an
amendment to the jurisdiction's comprehensive plan.

Among the developments permitted outside of UGAs, but which have infrastructure/facilities
needs and other characteristics which are urban in nature, are the following:  1) fully contained
communities; 2) industrial land banks; and 3) master planned resorts.  The GMA contains
extensive planning requirements governing the creation of these categories of development so as
to minimize their impact on the rural environment.

Summary of Bill:

Introduction
The act revises certain vesting-related provisions in state law by amending statutes in various
chapters of the Revised Code of Washington, as well as adding a new statute to the GMA.  The
act has the general effect of revising the "vested rights doctrine" as it has been codified by the
Legislature in the pertinent statutes.

Vesting under the GMA During the Pendency of a Petition for Review Before a Board
During the pendency of an appeal before a Board, or during the 60-day period following the
publication of a comprehensive plan or development regulation adopted by a local government,
whichever occurs later, the submission of an application for a development project will not result
in the vesting of any development rights that may be subject to the plan or regulations in
question.  Under such circumstances, vesting may occur only after the Board's final decision or
after the 60-day period, whichever occurs later, and such vesting will be in accordance with the
pertinent laws and regulations in effect at that time.
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Vesting in Relation to Local Government Review of the Comprehensive Plan and Development
Regulations under the GMA
During the pendency of a local government's review and evaluation of its comprehensive plan and
development regulations conducted pursuant to the requirements of the GMA, the submission of
land use or development-related applications will not result in the vesting of any land use or
development rights at the time of such submission.  Rather, vesting will occur only at such time
that the local government takes final action on the application, following the completion of the
review and evaluation process.  Vesting will then be in accordance with the pertinent zoning,
permitting, and other land use control ordinances in effect at that time.

Land use development applications filed after the submission or filing of a proposed amendment
to a comprehensive plan or development regulation shall not vest until the time the local
government takes final action on the application and following the completion of all
administrative appeals pertaining to the amendment.

Vesting of  Short Subdivisions
Beginning on July 1, 2008, any lots in a final plat filed for record are a valid land use for a period
of five years from the date of filing, or once substantial construction has begun, whichever occurs
earlier.  Accordingly, such lots are not subject to changes in zoning laws during this period.  In
addition, the development of a subdivision shall be governed by the terms of the approval of the
final plat and the statutes, ordinances, and regulations in effect at the time the final plat is
approved by both the local health department or designated water/sewer provider and the city or
county engineer, and such vesting shall last for a period of five years following such approval.  
However, these vesting provisions may not be applicable if the legislative body finds that a
change of conditions creates a serious threat to the public health or safety.

An application for preliminary plat approval is subject to GMA vesting provisions, as set forth in
Section 2 of this act, pertaining to how vesting occurs in relation to a Board's review process and
the 60-day period following the publication of a comprehensive plan or development regulation by a
local government.  Specifically, an application for preliminary plat approval that is submitted
during the pendency of an appeal before a Board, or during the 60-day period following the
publication of a comprehensive plan or development regulation adopted by a local government,
whichever occurs later, will not result in the vesting of any development rights that may be
subject to the plan or regulations in question.  Under such circumstances, vesting may occur only
after the Board's final decision or after the 60-day period, whichever occurs later, and such vesting
will be in accordance with the pertinent laws and regulations in effect at that time.

An application for preliminary plat approval is subject to additional GMA vesting provisions, as
set forth in Section 3 of this act,  pertaining to how vesting occurs during the pendency of a local
government's review and evaluation of its comprehensive plan and development regulations
conducted pursuant to the requirements of the GMA.  Specifically, the act of submitting an
application for preliminary plat approval that is submitted during the pendency of this local
government review and evaluation process will not result in the vesting of any development rights
that may be subject to the plan or regulations in question.  Rather, vesting will occur only at such
time that the local government takes final action on the application, following the completion of
the review and evaluation process.  Vesting will then be in accordance with the pertinent zoning,
permitting, and other land use control ordinances in effect at that time.
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Development rights for specified categories of large development projects vest at the time the
permit application is approved or denied by the local government.  Such projects include:
• fully contained communities as defined by the GMA;
• master planned resorts as defined by the GMA;
• specified large residential developments located outside of a UGA; and
• specified developments on agricultural or forest lands.

If a local government fails to adopt an ordinance defining when a subdivision application shall be
deemed complete, then vesting shall occur only when the local government takes final action on
the application.

Washington State Building Code: Building Permits and the Vesting Doctrine
The permitting statutes of the Washington State Building Code are amended to create exceptions
to the general rule that a land owner's development rights with respect to building permits vest at
the time a permit application is submitted to the local building authority.  The substance of these
amendments is described in the sections below.

An application for a building permit is subject to GMA vesting provisions, as set forth in Section 2
of this act, pertaining to how vesting occurs during a Board's review process and the 60-day
period following the publication of a comprehensive plan or development regulation by a local
government.  Specifically, an application for a building permit that is submitted during the
pendency of an appeal before a Board, or during the 60-day period following the publication of a
comprehensive plan or development regulation adopted by a local government, whichever occurs
later, will not result in the vesting of any permitting or development rights that may be subject to
the plan or regulations in question.  Under such circumstances, vesting may occur only after the
Board's final decision or after the 60-day period, whichever occurs later, and such vesting will be
in accordance with the pertinent  laws and regulations in effect at that time.

An application for a building permit is subject to additional GMA vesting provisions, as set forth
in Section 3 of this act, pertaining to how vesting occurs during the pendency of a local
government's review and evaluation of its comprehensive plan and development regulations
conducted pursuant to the requirements of the GMA.  Specifically, the act of submitting an
application for a building permit that is submitted during the pendency of this local government
review and evaluation process will not result in the vesting of any development rights that may be
subject to the plan or regulations in question.  Rather, vesting will occur only at such time that the
local building authority takes final action on the application, following the completion of the
review and evaluation process.  The vesting of permitting rights will then be in accordance with
the pertinent development-related regulations in effect at that time.

Development rights for specified categories of large development projects vest at the time the
building permit application is approved or denied by the local building authority.  Such projects
include:
• fully contained communities as defined by the GMA;
• master planned resorts as defined by the GMA;
• specified large residential developments located outside of a UGA;
• specified developments on designated agricultural or forest lands; and
• commercial developments exceeding 40,000 square feet of floor area.
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If a local government fails to adopt an ordinance defining when a building permit application
shall be deemed complete, then vesting shall occur only when the local building authority takes
final action on the application.

GMA Vesting Rules Regarding Specified Categories of Development Projects
The act creates a new statutory section within the GMA that creates general rules pertaining to the
vesting of specified categories of large development projects.  Specifically, the vesting of any land
use or development rights for specified categories of large development projects shall be in
accordance with the pertinent ordinances that are in effect that on the date the permit application
is approved or denied.  Such projects include:
• fully contained communities as defined by the GMA;
• master planned resorts as defined by the GMA;
• specified large residential developments located outside of a UGA;
• specified developments on designated agricultural or forest lands; and
• commercial developments exceeding 40,000 square feet of floor area.

Appropriation:  None.

Fiscal Note:  Not requested.

Effective Date:  The bill takes effect 90 days after adjournment of session in which bill is passed.
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