Washington State BILL
House of Representatives ANALYSIS

Office of Program Research

Community & Economic
Development & Trade Committee

HB 2132

Brief Description: Studying the office of minority and women owned business enterprises.

Sponsors:. Representatives Kenney, McDonald, Rolfes, Haler, Hasegawa, Darneille, Bailey,
Haigh, Conway, Dunshee, Ericks, Upthegrove, McCoy, Morrell, Chase, Appleton, Santos and
Ormsby.

Brief Summary of Bill

* Directsthe Joint Legidlative Audit and Review Committee to conduct a comprehensive
study of the Office of Minority and Women's Business Enterprises.

Hearing Date: 2/14/07
Staff: Tracey Taylor (786-7196).
Background:

The Office of Minority & Women Business Enterprises (OMWBE) was established in 1983 in

response to the federal and local governments' actions to increase the participation of minority and

women business enterprises in government contracts. 2SSB 3230, sponsored by Senator Fleming
at the request of Governor Spellman, created the OMWBE to provide the maximum practicable
opportunity for increased participation by minority and women-owned businesses in furnishing
goods and services and participating in public works to state agencies and educational
ingtitutions. The Director of the OMWBE was appointed by the Governor and subject to
confirmation by the Senate. The OMWBE was required to:

» develop and implement programs to stimulate participation by qualified minority or women-
owned business enterprises (MWBE) in supplying goods and services to state agencies and
educational institutions from the private sector;

» develop acomprehensive plan to assure that qualified minority and women-owned
businesses obtain public contracts,
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* identify barriersto equal participation by qualified minority and women-owned businessesin
all state agency and educational contracts;

*  establish annual overall goals for MWBE participation for each state agency to be
administered on a contract or class contracts basis,

» develop and maintain a central MWBE certification program for state agencies and
educational institutions;

» develop and operate a system of monitoring compliance with the program; and

*  submit an annual report to the Governor and the Legislature outlining the progress and the
economic impact on the public and private sector of implementing this legisation.

Each state agency and educational institution was required to comply with the annual goals
established for it, covering all procurement contracts and public works. 1f necessary to achieve
the goals covered by the intent of this act, contracts had to be awarded to the next lowest bidder, if
the lowest bidders did not meet the goals for the particular contract, all bids may be rejected and
new bids obtained. An apparent low bidder must be in compliance with the contract provisonsasa
condition precedent to the granting of a notice of award. The dollar value of the total contract
used to calculate the specific contract may be increased or decreased to reflect executed change
orders.

Sanctions could be imposed if a person or business does not comply with any provisions of the
contract as required under thisact. Thisincludes termination of the contract and subjecting the
contractor to a penalty.

The Legidlative Budget Committee was directed to conduct a program and fiscal review of the
OMWBE by June 30, 1986, with a preliminary sunset review due June 30, 1990.

1987 Changes
In September 1986, the required initial program and fiscal review and report were completed by

the Legidlative Budget Committee and the Office of Financial Management. The report made
several recommendations regarding statutory changes. As the result, the Legislature passed SB
5529, sponsored by Senator Fleming.

The OMWBE was required to define a small business concern consistent with the federal small
business requirements. No business would be entitled to certification for the OMWBE programs
if it exceeded these size standards. The requirement that the OMWBE provide information
regarding the economic impact of its programs on the public and private sectors was eliminated.
The June 30, 1990 sunset requirement was repealed and reset.

The new law also specified that a business must be owned and controlled by a minority or woman
to be certified by OMWBE programs. The OMWBE was established as the sole authority for
certifying minority, disadvantaged and women's business enterprises for OMWBE programs.
Certification applied for participation in programs with the state and with any other political
subdivision with the state.

[-200 (1998)
In 1998, the Washington voters approved 1-200 which provided that "the state shall not

discriminate againgt, or grant preferential treatment to, any individual or group on the basis of
race, sex, color, ethnicity, or national origin in the operation of public employment, public
education, or public contracting.” Although 1-200 did not expressly repeal any part of the
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OMWBE chapter, it did require a close examination of itswork. In the post-1-200 world,
certification of businesses as MWBES could continue, especialy asit relates to the work on
federal contracts or state contract funded by federal moneys. The Attorney General opined that it
was unlikely that certification on its own would be considered "preferential treatment.”

In the Governor's Directive 98-01, Governor Locke directed agencies that race, sex, color,
ethnicity and national origin may no longer be used in the final selection of a bidder for a public
contract, unless alowed under section 4 or 6 of 1-200. Adding preference points or price
preferences for meeting MWBE goals, requiring the attainment of MWBE goal s as a condition of
responsiveness or otherwise not awarding a contract to the lowest bid but who did meet MWBE
goals was to be discontinued. The Governor directed the agencies to retain MWBE purchasing
and contracting goals as "laudatory goals." The OMWBE could continue its work with agencies
to establish overall laudatory goals to help eliminate improper discrimination by identifying the
disparities between the number of qualified contractors of a particular group able to perform a
particular service and the number actually engaged in work under state contracts. In addition, the
Governor directed that not only shall the outreach and recruitment efforts designed to broaden the
pool of potential contractor from under-represented groups be continued, but the work should be
intensified.

Supplier Diversity Initiative

In July 2006, Governor Gregoire sent a letter to state agency directors noting that state contracts
with certified minority and women businesses have dropped substantially, despite the fact that
they are flourishing in the state. Asthe state benefits from working with a diverse pool of
contractors, the Governor noted that increasing the participation of these firmsin the bid and
contracting process is important to the state's economic prosperity. The Governor called on the
state agencies to work with the OMWBE to implement a Supplier Diversity Initiative.

Summary of Bill:

The Joint Legislative Audit and Review Committee is directed to conduct a comprehensive study

of the Office of Minority and Women's Business Enterprises (OMWBE). The study must include:

*  What policies, procedures, or programs have been established by the OMWBE and other
state agencies to implement 1-200 and the Governor Directive 98-017?

*  How doestherole of the OMWBE and its interaction with state agencies prior to the passage
of 1-200 compare to itsrole and interactions after the initiative became law?

* Ananaysisof trendsin certification and the hiring of minority and women-owned
busiensses by state and local agencies from 1997 to present.

*  Towhat extent have the OMWBE programs contributed to the certification of minority and
women-owned business enterprises? Are there efficienciesto allowing nongovernmental
organizations to oversee certification instead of the OMWBE?

*  What practices do other governmental organizations use for outreach and recruitment of
minority and women-owned business enterprises?

* Anevauation of the participation of agenciesin the Governor's supplier diversity directive.

The study is due to the legislature by December 1, 2007.
Appropriation: None.

Fiscal Note: Requested on February 13, 2007.
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Effective Date: The bill contains an emergency clause and takes effect immediately.
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