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1251-S AMH WARN H2773. 4

SHB 1251 - H AMD 58
By Representative Warnick

W THDRAWN 03/ 09/ 2007

On page 7, after line 28, insert the foll ow ng:

"NEW SECTION. Sec. 9. A new section is added to chapter 9.94A RCW
to read as foll ows:

(1) In a prosecution for theft in the first or second degree, the
prosecution nmay file a special allegation of disproportionate inpact
when sufficient adm ssible evidence exists, which, when considered with
t he nost pl ausi bl e, reasonably foreseeabl e defense that could be raised
under the evidence, would justify a finding by a reasonable and
objective fact-finder that the damage to the victimgreatly exceeds the
val ue of the stolen property.

(2) Once a special allegation has been nmade under this section, the
state has the burden to prove beyond a reasonabl e doubt that the danmage
to the victimgreatly exceeds the value of the stolen property. If a
jury is had, the jury shall, if it finds the defendant guilty, also
find a special verdict as to whether the damage to the victimagreatly
exceeds the value of the stolen property. If no jury is had, the court
shall make a finding of fact as to whether the damage to the victim
greatly exceeds the value of the stolen property.

(3) For the purposes of this section, danage to the victimgreatly
exceeds the value of the stolen property when the replacenent cost of
the stolen itemis nore than three tinmes the value of the stolen item
or the theft of the itemcreates a public hazard.

NEW SECTION. Sec. 10. A new section is added to chapter 9.94A RCW
to read as foll ows:

(1) In a prosecution for possessing stolen property in the first or
second degree, the prosecution my file a special allegation of
di sproportionate inpact when sufficient adm ssible evidence exists,
whi ch, when considered with the nost plausible, reasonably foreseeable
defense that could be raised under the evidence, would justify a
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finding by a reasonable and objective fact-finder that the damage to
the victimfromwhomthe property was stolen greatly exceeds the val ue
of the stolen property.

(2) Once a special allegation has been made under this section, the
state has the burden to prove beyond a reasonabl e doubt that the danmage
to the victim from whom the property was stolen greatly exceeds the
val ue of the stolen property. |If a jury is had, the jury shall, if it
finds the defendant guilty, also find a special verdict as to whether
the damage to the victim from whom the property was stolen greatly
exceeds the value of the stolen property. If no jury is had, the court
shall make a finding of fact as to whether the damage to the victim
from whom the property was stolen greatly exceeds the value of the
stol en property.

(3) For the purposes of this section, damage to the victim from
whom the property was stolen greatly exceeds the value of the stolen
property when the replacenent cost of the stolen itemis nore than
three tines the value of the stolen item or the theft of the item
creates a public hazard.

Sec. 11. RCW9.94A 533 and 2006 ¢ 339 s 301 and 2006 c 123 s 1 are
each reenacted and anmended to read as foll ows:

(1) The provisions of this section apply to the standard sentence
ranges determ ned by RCW 9. 94A 510 or 9. 94A. 517.

(2) For persons convicted of the anticipatory offenses of crimnal
attenpt, solicitation, or conspiracy under chapter 9A 28 RCW the
standard sentence range is determ ned by |ocating the sentencing grid
sentence range defined by the appropriate offender score and the
seriousness | evel of the conpleted crinme, and nultiplying the range by
seventy-five percent.

(3) The follow ng additional tines shall be added to the standard
sentence range for felony crines commtted after July 23, 1995, if the
of fender or an acconplice was arned with a firearm as defined in RCW
9.41. 010 and the offender is being sentenced for one of the crines
listed in this subsection as eligible for any firearm enhancenents
based on the classification of the conpleted felony crine. If the
offender is being sentenced for nore than one offense, the firearm
enhancenent or enhancenents nust be added to the total period of
confinenent for all offenses, regardl ess of which underlying offense is
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subject to a firearmenhancenent. |If the offender or an acconplice was
armed with a firearm as defined in RCW 9.41.010 and the offender is
bei ng sentenced for an anticipatory of fense under chapter 9A 28 RCWto
commt one of the crines listed in this subsection as eligible for any
firearmenhancenents, the follow ng additional tinmes shall be added to
the standard sentence range determ ned under subsection (2) of this
section based on the felony crinme of conviction as classified under RCW
9A. 28. 020:

(a) Five years for any felony defined under any law as a class A
felony or with a statutory maxi num sentence of at |east twenty years,
or both, and not covered under (f) of this subsection;

(b) Three years for any felony defined under any |law as a class B
felony or with a statutory maxi num sentence of ten years, or both, and
not covered under (f) of this subsection;

(c) Eighteen nonths for any felony defined under any |aw as a cl ass
C felony or with a statutory maxi num sentence of five years, or both,
and not covered under (f) of this subsection;

(d) If the offender is being sentenced for any firearm enhancenents
under (a), (b), and/or (c) of this subsection and the offender has
previ ously been sentenced for any deadly weapon enhancenents after July
23, 1995, under (a), (b), and/or (c) of this subsection or subsection
(4)(a), (b), and/or (c) of this section, or both, all firearm
enhancenments under this subsection shall be twi ce the anount of the
enhancenent |i sted;

(e) Notwithstanding any other provision of law, all firearm
enhancenents under this section are mandatory, shall be served in total
confinement, and shall run consecutively to all other sentencing

provi sions, including other firearmor deadly weapon enhancenents, for
all offenses sentenced under this chapter. However, whether or not a
mandatory mninmum term has expired, an offender serving a sentence
under this subsection may be granted an extraordinary nedical placenent
when aut hori zed under RCW 9. 94A. 728(4);

(f) The firearm enhancenents in this section shall apply to al
felony crinmes except the follow ng: Possession of a machine gun,
possessing a stolen firearm drive-by shooting, theft of a firearm
unl awf ul possession of a firearmin the first and second degree, and
use of a machine gun in a felony;
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(g) If the standard sentence range under this section exceeds the
statutory maxi mum sentence for the offense, the statutory maxi num
sentence shall be the presunptive sentence unless the offender is a
persi stent offender. If the addition of a firearm enhancenent
i ncreases the sentence so that it would exceed the statutory maxi num
for the offense, the portion of the sentence representing the
enhancenent may not be reduced.

(4) The followi ng additional tinmes shall be added to the standard
sentence range for felony crines commtted after July 23, 1995, if the
of fender or an acconplice was arned with a deadly weapon other than a
firearmas defined in RCW9.41. 010 and the offender is being sentenced
for one of the crines listed in this subsection as eligible for any
deadl y weapon enhancenents based on the classification of the conpl eted
felony crine. If the offender is being sentenced for nore than one
of fense, the deadly weapon enhancenent or enhancenents nust be added to
the total period of confinement for all offenses, regardl ess of which
underlying offense is subject to a deadly weapon enhancenent. If the
of fender or an acconplice was arned with a deadly weapon other than a
firearmas defined in RCW9.41. 010 and the offender is being sentenced
for an anticipatory offense under chapter 9A.28 RCWto commt one of
the crimes listed in this subsection as eligible for any deadly weapon
enhancenents, the following additional times shall be added to the
standard sentence range determ ned under subsection (2) of this section
based on the felony crinme of conviction as classified under RCW
9A. 28. 020:

(a) Two years for any felony defined under any law as a class A
felony or with a statutory maxi num sentence of at |east twenty years,
or both, and not covered under (f) of this subsection;

(b) One year for any felony defined under any law as a class B
felony or with a statutory maxi num sentence of ten years, or both, and
not covered under (f) of this subsection;

(c) Six nmonths for any felony defined under any law as a class C
felony or wwth a statutory maxi num sentence of five years, or both, and
not covered under (f) of this subsection;

(d) If the offender is being sentenced under (a), (b), and/or (c)
of this subsection for any deadly weapon enhancenents and the of fender
has previously been sentenced for any deadly weapon enhancenents after
July 23, 1995, wunder (a), (b), and/or (c) of this subsection or
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subsection (3)(a), (b), and/or (c) of this section, or both, all deadly
weapon enhancenents under this subsection shall be tw ce the anmount of
t he enhancenent |i sted;

(e) Notwi thstanding any other provision of law, all deadly weapon
enhancenents under this section are mandatory, shall be served in total
confinement, and shall run consecutively to all other sentencing
provi sions, including other firearmor deadly weapon enhancenents, for
all offenses sentenced under this chapter. However, whether or not a
mandatory mninmum term has expired, an offender serving a sentence
under this subsection may be granted an extraordinary nedical placenent
when aut hori zed under RCW 9. 94A. 728(4);

(f) The deadly weapon enhancenents in this section shall apply to
all felony crines except the follow ng: Possession of a nmachi ne gun
possessing a stolen firearm drive-by shooting, theft of a firearm
unl awf ul possession of a firearmin the first and second degree, and
use of a machine gun in a felony;

(g) If the standard sentence range under this section exceeds the
statutory maxi mum sentence for the offense, the statutory maxi num
sentence shall be the presunptive sentence unless the offender is a
persi stent offender. If the addition of a deadly weapon enhancenent
i ncreases the sentence so that it would exceed the statutory maximm
for the offense, the portion of the sentence representing the
enhancenent may not be reduced.

(5) The follow ng additional tines shall be added to the standard
sentence range if the offender or an acconplice commtted the offense
while in a county jail or state correctional facility and the offender
is being sentenced for one of the crinmes listed in this subsection. |If
the offender or an acconplice commtted one of the crines listed in
this subsection while in a county jail or state correctional facility,
and the offender is being sentenced for an anticipatory of fense under
chapter 9A.28 RCW to commt one of the crines listed in this
subsection, the followng additional times shall be added to the
standard sentence range determ ned under subsection (2) of this
section:

(a) Eighteen nonths for offenses commtted under RCW 69. 50.401(2)
(a) or (b) or 69.50.410;

(b) Fifteen nonths for offenses conmtted under RCW 69.50.401(2)

(c), (d), or (e);
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(c) Twelve nonths for offenses commtted under RCW 69. 50.4013.

For the purposes of this subsection, all of the real property of a
state correctional facility or county jail shall be deened to be part
of that facility or county jail.

(6) An additional twenty-four nonths shall be added to the standard
sentence range for any ranked offense involving a violation of chapter
69.50 RCW if the offense was also a violation of RCW 69.50.435 or
9. 94A. 605. Al'l  enhancenents wunder this subsection shall run
consecutively to all other sentencing provisions, for all offenses
sentenced under this chapter.

(7) An additional two years shall be added to the standard sentence
range for vehicular homcide commtted while under the influence of
intoxicating liquor or any drug as defined by RCW 46.61.502 for each
prior offense as defined in RCW46.61. 5055.

(8)(a) The followng additional tinmes shall be added to the
standard sentence range for felony crinmes commtted on or after July 1,
2006, if the offense was commtted with sexual notivation, as that term
is defined in RCW 9. 94A 030. If the offender is being sentenced for
nore than one offense, the sexual notivation enhancenent nust be added
to the total period of total confinenent for all offenses, regardl ess
of which wunderlying offense is subject to a sexual notivation
enhancenent . If the offender commtted the offense wth sexual
nmotivation and the offender is being sentenced for an anticipatory
of fense under chapter 9A. 28 RCW the follow ng additional tines shal
be added to the standard sentence range determ ned under subsection (2)
of this section based on the felony crime of conviction as classified
under RCW 9A. 28. 020:

(1) Two years for any felony defined under the law as a class A
felony or with a statutory maxi num sentence of at |east twenty years,
or bot h;

(1i) E ghteen nmonths for any felony defined under any law as a
class B felony or with a statutory maxi num sentence of ten years, or
bot h;

(tii1) One year for any felony defined under any law as a class C
felony or with a statutory maxi num sentence of five years, or both;

(iv) If the offender is being sentenced for any sexual notivation
enhancenents under (i), (ii), and/or (iii) of this subsection and the
of fender has previously been sentenced for any sexual notivation
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enhancenents on or after July 1, 2006, under (i), (ii), and/or (iii) of

this subsection, al | sexual motivati on enhancenents under this
subsection shall be twice the amount of the enhancenent |i sted;
(b) Notwi thstanding any other provision of law, all sexual

nmoti vati on enhancenents under this subsection are mandatory, shall be
served in total confinenment, and shall run consecutively to all other
sentenci ng provisions, including other sexual notivation enhancenents,
for all offenses sentenced under this chapter. However, whether or not
a mandatory mninmum term has expired, an offender serving a sentence
under this subsection may be granted an extraordinary nedical placenent
when aut hori zed under RCW 9. 94A. 728(4);

(c) The sexual notivation enhancenents in this subsection apply to
all felony crines;

(d) If the standard sentence range under this subsection exceeds
the statutory maxi num sentence for the offense, the statutory maxi mum
sentence shall be the presunptive sentence unless the offender is a
persi stent of fender. If the addition of a sexual notivation
enhancenment increases the sentence so that it would exceed the
statutory maximum for the offense, the portion of +the sentence
representing the enhancenent may not be reduced;

(e) The portion of the total confinenent sentence which the
of fender nust serve under this subsection shall be cal culated before
any earned early release tine is credited to the offender;

(f) Nothing in this subsection prevents a sentencing court from
i nposi ng a sentence outside the standard sentence range pursuant to RCW
9. 94A. 535.

(9) An additional twelve nonths and one day shall be added to the
standard sentence range for theft in the first or second degree when
there has been a special verdict or finding that the damage to the
victimqgreatly exceeds the value of the stolen property under section
9 of this act.

(10) An additional twelve nonths and one day shall be added to the
standard sentence range for possessing stolen property in the first or
second degree when there has been a special verdict or finding that the
damage to the victimfromwhomthe property was stolen greatly exceeds
the value of the stolen property under section 10 of this act."

Renunber the remai ning sections consecutively, correct any interna
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references accordingly, and correct the title.

EFFECT: Adds provisions related to theft in the first and second
degree and possessing stolen property in the first and second degree.

Allows the prosecution, in a prosecution for theft or possessing
stolen property in the first and second degree, to file a specia
al l egation of disproportionate inpact when sufficient evidence exists
that the danage to the victimgreatly exceeds the value of the stolen
property. Provides that danage to the victimgreatly exceeds the val ue
of the stolen property when the replacenent cost of the stolen itemis
nore than three tinmes the value of the stolen item or the theft of the
item creates a public hazard. Provides that the prosecutor has the
burden of proving the special allegation beyond a reasonable doubt to
the jury (or to the judge, if there is no jury). Provides that, if the
special allegation is proved, an additional 12 nonths and one day w ||
be added to the standard sentence range for the offense.

~-- END ---
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