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SUBSTI TUTE SENATE BI LL 5635

St ate of WAshi ngt on 590th Legislature 2005 Regul ar Sessi on

By Senate Commttee on Judiciary (originally sponsored by Senators
Schoesler, Milliken, Esser, Hargrove, Hewtt, Carrell, Stevens,
Benson, Schm dt, Honeyford, MCaslin, Sheldon and Benton)

READ FI RST TI ME 03/ 02/ 05.

AN ACT Relating to clarifying the process for restoration of the
right to possess firearns; anending RCW9.41. 040, 9.41.047, 9.41.070,
and 46. 20. 265; and creating a new section.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature intends to clarify the
process for obtaining a certificate of rehabilitation in the
restoration of firearm possession rights in response to State v.
Masangkay, Docket Nunmber 52096-2-1 (2004). In that case, the court
hel d that there was no provision in Washi ngton statutes for issuance of
a certificate of rehabilitation. The legislature intends to clarify
the current procedure governing restoration of possession rights so
that a person may petition a court of record for a certificate of
rehabilitation.

Sec. 2. RCW9.41.040 and 2003 ¢ 53 s 26 are each anmended to read
as follows:

(1)(a) A person, whether an adult or juvenile, is guilty of the
crime of unlawful possession of a firearmin the first degree, if the
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person owns, has in his or her possession, or has in his or her control
any firearm after having previously been convicted in this state or
el sewhere of any serious offense as defined in this chapter.

(b) Unlawful possession of a firearmin the first degree is a class
B felony punishable according to chapter 9A 20 RCW

(2)(a) A person, whether an adult or juvenile, is guilty of the
crime of unlawful possession of a firearmin the second degree, if the
person does not qualify under subsection (1) of this section for the
crime of unlawful possession of a firearmin the first degree and the
person owns, has in his or her possession, or has in his or her control
any firearm

(1) After having previously been convicted in this state or
el sewhere of any felony not specifically listed as prohibiting firearm
possessi on under subsection (1) of this section, or any of the
followng crines when commtted by one famly or household nenber
agai nst another, conmmtted on or after July 1, 1993: Assault in the
fourth degree, coercion, stalking, reckless endangernent, crimnal
trespass in the first degree, or violation of the provisions of a
protection order or no-contact order restraining the person or
excluding the person from a residence (RCW 26.50.060, 26.50.070,
26.50.130, or 10.99.040);

(1i) After having previously been involuntarily commtted for
mental health treatnment under RCW 71.05. 320, 71.34.090, chapter 10.77
RCW or equivalent statutes of another jurisdiction, unless his or her
right to possess a firearm has been restored as provided in RCW
9.41. 047,

(iii) If the person is under eighteen years of age, except as
provided in RCW9. 41. 042; and/or

(iv) If the person is free on bond or personal recognizance pendi ng
trial, appeal, or sentencing for a serious offense as defined in RCW
9.41. 010.

(b) Unlawful possession of a firearm in the second degree is a
cl ass C felony punishable according to chapter 9A 20 RCW

(3) Notwi thstanding RCW9. 41.047 or any other provisions of law, as
used in this chapter, a person has been "convicted", whether in an
adult court or adjudicated in a juvenile court, at such tinme as a plea
of guilty has been accepted, or a verdict of guilty has been filed,
notw t hstandi ng the pendency of any future proceedings including but

SSB 5635 p. 2



© 00 N O Ol WDN P

W W W W W W WwWwwWwWwWMNDNDNDMDNDNMNDNMDDNMNMNDNMDNMNMDNPEPRPPRPEPRPRPRPPRPEPRPRERPPRPRE
0O NO O A W NPEFP O OOWuNO O P~ WNEPEOOOWOOLwWNO O~ owDdNDEe. o

not limted to sentencing or disposition, post-trial or post-
factfinding notions, and appeals. Conviction includes a dismssal
entered after a period of probation, suspension or deferral of
sentence, and also includes equivalent dispositions by courts in

jurisdictions other than Wshington state. ((A person shall not be

i —)) \Where no record of the court's disposition of
t he charges can be found, there shall be a rebuttable presunption that
t he person was not convicted of the charge.

(4) ((Nebtwthstandtng—subsection—{H—or—(2—of—this—sectton—a
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sentence.

£5))) In addition to any other penalty provided for by law, if a
person under the age of eighteen years is found by a court to have
possessed a firearmin a vehicle in violation of subsection (1) or (2)
of this section or to have commtted an offense while arned with a

firearm during which offense a notor vehicle served an integral
function, the court shall notify the departnment of |icensing wthin
twenty-four hours and the person's privilege to drive shall be revoked
under RCW 46. 20. 265.

((66))) (5) Nothing in chapter 129, Laws of 1995 shall ever be
construed or interpreted as preventing an offender from being charged
and subsequently convicted for the separate felony crinmes of theft of
a firearm or possession of a stolen firearm or both, in addition to
being charged and subsequently convicted under this section for
unl awful possession of a firearm in the first or second degree.
Not wi t hst andi ng any other law, if the offender is convicted under this
section for unlawful possession of a firearmin the first or second
degree and for the felony crinmes of theft of a firearmor possession of
a stolen firearm or both, then the offender shall serve consecutive
sentences for each of the felony crinmes of conviction listed in this
subsecti on.

((6H)) (6) Each firearm unlawfully possessed under this section
shal |l be a separate offense.

Sec. 3. RCW9.41.047 and 1996 c¢ 295 s 3 are each anmended to read
as follows:

(1) At the tine a person is convicted of an offense making the
person ineligible to possess a firearm or at the tinme a person is
commtted by court order under RCW 71.05.320, 71.34.090, or chapter
10. 77 RCW for nental health treatnent, the convicting or commtting
court shall notify the person, orally and in witing, that the person
must i mredi ately surrender any concealed pistol |icense and that the
person may not possess a firearmunless his or her right to do so is
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restored by a court of record pursuant to subsection (5) of this
section.

The convicting or commtting court also shall forward a copy of the
person's driver's license or identicard, or conparable information, to
the departnment of licensing, along with the date of conviction or
conmi t ment .

(2) Upon receipt of the information provided for by subsection (1)

of this section, the departnent of Ilicensing shall determne if the
convicted or commtted person has a concealed pistol license. |If the
person does have a concealed pistol |license, the departnent of
licensing shall imrediately notify the |icense-issuing authority which
upon receipt of such notification, shall imediately revoke the
license.

(3)(a) A person who is prohibited from possessing a firearm by
reason of having been involuntarily commtted for nental health
treatnent under RCW 71.05.320, 71.34.090, chapter 10.77 RCW or
equi valent statutes of another jurisdiction may, upon discharge,
petition a court of record to have his or her right to possess a
firearm restored pursuant to subsection (5) of this section. At the
time of conmtnment, the court shall specifically state to the person
that he or she is barred from possession of firearns.

(b) The secretary of social and health services shall devel op
appropriate rules to create an approval process under this subsection.
The rules nust provide for the restoration of the right to possess a
firearm upon a showing in a court of conpetent jurisdiction that the
person is no longer required to participate in an inpatient or
outpatient treatnent program is no longer required to take nedication
to treat any condition related to the commtnent, and does not present
a substantial danger to hinself or herself, others, or the public.
Unl awf ul possession of a firearm under this subsection shall be
puni shed as a class C felony under chapter 9A 20 RCW

(c) A person petitioning the court under this subsection (3) shal
bear the burden of proving by a preponderance of the evidence that the
circunstances resulting in the commtnent no | onger exist and are not
reasonably likely to recur.

(4) Notwi thstanding RCW9.41.040 (1) or (2), a person convicted of
an offense prohibiting the possession of a firearmunder RCW9. 41. 040
other than nurder, mnmanslaughter, robbery, rape, indecent |iberties
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arson, assault, Kkidnapping, extortion, burglary, or violations wth
respect to controlled substances under RCW 69. 50.401 and 69.50.410, who
received a probationary sentence under RCW9. 95. 200, and who received
a dismssal of the charge under RCW 9.95.240, shall not be precluded
from possession of a firearm as a result of the conviction.
Not wi t hst andi ng _any other provisions of RCW 9.41.040, if a person is
prohi bited from possession of a firearmunder RCW9.41.040 (1) or (2)
and has not previously been convicted of a sex offense prohibiting
firearm ownership under RCW 9.41.040 (1) or (2) and/or any felony
defined under any law as a class A felony or wth a nmaxi num sent ence of
at least twenty years, or both, the individual may petition a court of
record pursuant to subsection (5) of this section to have his or her
right to possess a firearmrestored:

(a) Under this section; and/or

(b)(i) If the conviction was for a felony offense, after five or
nore consecutive years in the comunity wthout being convicted or
currently charged with any felony, gross m sdeneanor, or m sdeneanor
crines, if the individual has no prior felony convictions that prohibit
t he possession of a firearmcounted as part of the offender score under
RCW 9. 94A.525 and the individual has conpleted all conditions of the
sentence; or

(ii) If the conviction was for a nonfelony offense, after three or
nore consecutive years in the comunity wthout being convicted or
currently charged with any felony, gross m sdeneanor, or m sdeneanor
crines, if the individual has no prior felony convictions that prohibit
t he possession of a firearmcounted as part of the offender score under
RCW 9. 94A.525 and the individual has conpleted all conditions of the
sent ence.

(5 (a) In order to have the right to possess a firearm restored
under this section, a person nust petition in an original action in the
superior court of the county in which the person resides for entry of
an order restoring the person's right to possess a firearm

(b) The petition shall be granted if the person neets al
requi renents of this section for restoration of the right to possess a
firearmand the petition:

(i) WAs served on the prosecuting attorney's office of the county
in which the person resides. Service nmay be acconplished by nmailing a
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copy of the petition no later than ten days before any schedul ed
hearing. Failure to serve a copy of the petition upon the prosecuting
attorney will result in a void order;

(ii) Included a statenent, under oath, setting out the person's
crimnal history and arrests, and the date the person was | ast rel eased
fromprison or jail; and

(iii) WAs acconpanied by one of the follow ng docunents for each
di squalifying conviction

(A) Acertificate of discharge issued pursuant to RCW9. 94A 637 or
an _equi valent out-of-state statute,;

(B) A certificate of discharge issued pursuant to RCW9. 96. 050 or
an _equi valent out-of-state statute,;

(C) A declaration fromthe clerk of the sentencing court stating
that the court records denonstrate that the person has conpleted al
conditions of the sentence;

(D) A certified copy of the court docket provided such docket
states that the person has conpleted all conditions of the sentence;

(E) A declaration fromthe appropriate parole or probation office
stating that the office's records denonstrate that the person has
conpleted all conditions of the sentence; or

(F) A declaration from the city, county, or state prosecuting
attorney whose office was responsible for the proceeding against the
person which resulted in a disqualifying conviction.

(c) The clerk of the court in which an order granting a petition
restoring a person's right to possess a firearmwthin the state of
Washington is entered shall imediately transmt the order restoring
the right to possess a firearm to the Wshington state patrol
identification section and the departnent of |icensing. The WAshi ngton
state patrol and the departnent of licensing shall imediately update
their records to reflect the entry of the order restoring the person's
right to possess a firearm

(d) Any order restoring the right to possess a firearm shall
contain a warning substantially as foll ows:

CAUTI ON: Al though state and local |aws do not differ, federal

|l aw and state | aw on the possession of firearns differ. If vyou
are prohibited by federal [aw from possessing a firearm vyou
may be prosecuted in federal court. An order restoring your
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right to possess a firearmin Washington is not a defense to a
federal prosecution or to a prosecution under the |aws of
anot her state.

(6) A person shall not be precluded from possession of a firearmif
the conviction has been the subject of a pardon, annulnent, certificate
of rehabilitation, or other equivalent procedure based on a finding of
the rehabilitation of the person convicted or the conviction or
di sposition has been the subject of a pardon, annulnent, or other
equi val ent procedure based on a finding of innocence.

Sec. 4. RCW9.41.070 and 2002 ¢ 302 s 703 are each anmended to read
as follows:

(1) The chief of police of a nunicipality or the sheriff of a
county shall within thirty days after the filing of an application of
any person, issue a license to such person to carry a pistol conceal ed
on his or her person within this state for five years from date of
i ssue, for the purposes of protection or while engaged in business,
sport, or while traveling. However, if the applicant does not have a
valid permanent Washington driver's license or Wshington state
identification card or has not been a resident of the state for the
previ ous consecutive ninety days, the issuing authority shall have up
to sixty days after the filing of the application to issue a |license.
The issuing authority shall not refuse to accept conpleted applications
for conceal ed pistol licenses during regular business hours.

The applicant's constitutional right to bear arns shall not be
deni ed, unl ess:

(a) He or she is ineligible to possess a firearm under the
provi sions of RCW9.41.040 or 9.41.045;

(b) The applicant's concealed pistol license is in a revoked
st at us;

(c) He or she is under twenty-one years of age;

(d) He or she is subject to a court order or injunction regarding
firearns pursuant to RCW 9A.46.080, 10.14.080, 10.99.040, 10.99.045
26.09. 050, 26.09.060, 26.10.040, 26.10.115, 26.26.130, 26.50.060,
26.50. 070, or 26.26.590;

(e) He or she is free on bond or personal recognizance pending
trial, appeal, or sentencing for a felony offense;
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(f) He or she has an outstanding warrant for his or her arrest from
any court of conpetent jurisdiction for a felony or m sdeneanor; or

(g0 He or she has been ordered to forfeit a firearm under RCW
9.41.098(1)(e) within one year before filing an application to carry a
pi stol conceal ed on his or her person.

No person convicted of a felony may have his or her right to
possess firearns restored or his or her privilege to carry a conceal ed
pistol restored, unless the person has been granted relief from
disabilities by the secretary of the treasury under 18 U S. C. Sec
925(c), or RCW ((9-41+040(3r9or{(4)y)) 9.41.047 applies.

(2) The issuing authority shall check with the national crine
i nformation center, the Washington state patrol electronic data base,
t he departnent of social and health services electronic data base, and
with other agencies or resources as appropriate, to determ ne whet her
the applicant is ineligible under RCW9.41.040 or 9.41.045 to possess
a firearm and therefore ineligible for a concealed pistol Iicense.
This subsection applies whether the applicant is applying for a new
conceal ed pistol license or to renew a conceal ed pistol |icense.

(3) Any person whose firearns rights have been restricted and who
has been granted relief from disabilities by the secretary of the
treasury under 18 U. S.C. Sec. 925(c) or who is exenpt under 18 U. S. C
Sec. 921(a)(20)(A) shall have his or her right to acquire, receive
transfer, ship, transport, carry, and possess firearns in accordance
with Washington state |aw restored except as otherw se prohibited by
this chapter.

(4) The license application shall bear the full nane, residentia
address, telephone nunber at the option of the applicant, date and
pl ace of birth, race, gender, description, not nore than two conplete
sets of fingerprints, and signature of the |icensee, and the |icensee's
driver's license nunber or state identification card nunber if used for
identification in applying for the |license. A signed application for
a conceal ed pistol |icense shall constitute a waiver of confidentiality
and witten request that the departnment of social and health services,
mental health institutions, and other health care facilities rel ease
information relevant to the applicant's eligibility for a conceal ed
pistol license to an inquiring court or |aw enforcenent agency.

The application for an original |license shall include two conplete
sets of fingerprints to be forwarded to the Washi ngton state patrol

p. 9 SSB 5635



O© 00 N O 0o B W NP

W W W W W W WwWwWwWMNDNDNDMDNDNMNDNDMDDNMNMNDNMDNMNMNMDNEPRPPRPEPRPRPRPPRPEPRPRERPPRPRE
0O N O WNPEFP O OOLuNOD O P WNPEPEOOWOOWwWNO O~ owdNDeEe. o

The lIicense and application shall contain a warning substantially
as foll ows:

CAUTI ON: Al though state and | ocal |aws do not differ, federal
| aw and state | aw on the possession of firearns differ. If you
are prohibited by federal |aw from possessing a firearm you
may be prosecuted in federal court. A state license is not a
defense to a federal prosecution

The license shall contain a description of the major differences
between state and federal |aw and an expl anation of the fact that | ocal
| aws and ordi nances on firearns are preenpted by state | aw and nust be
consistent wth state |aw The application shall contain questions
about the applicant's eligibility under RCW 9.41.040 to possess a
pistol, the applicant's place of birth, and whether the applicant is a
United States citizen. The applicant shall not be required to produce
a birth certificate or other evidence of citizenship. A person who is
not a citizen of the United States shall neet the additional
requirements of RCW9.41.170 and produce proof of conpliance with RCW
9.41.170 upon application. The license shall be in triplicate and in
a formto be prescribed by the departnent of |icensing.

The original thereof shall be delivered to the I|icensee, the
duplicate shall within seven days be sent to the director of |icensing
and the triplicate shall be preserved for six years, by the authority
i ssuing the |icense.

The departnent of |icensing shall nake available to | aw enforcenent
and corrections agencies, in an on-line format, all information
recei ved under this subsection.

(5) The nonrefundabl e fee, paid upon application, for the original
five-year license shall be thirty-six dollars plus additional charges
i nposed by the Federal Bureau of Investigation that are passed on to
the applicant. No other state or local branch or unit of governnent
may i npose any additional charges on the applicant for the issuance of
the |icense.

The fee shall be distributed as foll ows:

(a) Fifteen dollars shall be paid to the state general fund;

(b) Four dollars shall be paid to the agency taking the
fingerprints of the person |icensed;

(c) Fourteen dollars shall be paid to the issuing authority for the
pur pose of enforcing this chapter; and

SSB 5635 p. 10
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(d) Three dollars to the firearns range account in the genera
fund.

(6) The nonrefundable fee for the renewal of such |icense shall be
thirty-two dollars. No other branch or unit of governnent may inpose
any additional charges on the applicant for the renewal of the |icense.

The renewal fee shall be distributed as follows:

(a) Fifteen dollars shall be paid to the state general fund;

(b) Fourteen dollars shall be paid to the issuing authority for the
pur pose of enforcing this chapter; and

(c) Three dollars to the firearnms range account in the general
fund.

(7) The nonrefundable fee for replacenent of [|ost or danmaged
licenses is ten dollars to be paid to the issuing authority.

(8) Paynent shall be by cash, check, or noney order at the option
of the applicant. Additional nethods of paynent nay be allowed at the
option of the issuing authority.

(9) A licensee may renew a license if the |licensee applies for
renewal within ninety days before or after the expiration date of the
license. A license so renewed shall take effect on the expiration date
of the prior license. A licensee renewing after the expiration date of
the license nust pay a |ate renewal penalty of ten dollars in addition
to the renewal fee specified in subsection (6) of this section. The
fee shall be distributed as foll ows:

(a) Three dollars shall be deposited in the state wildlife fund and
used exclusively first for the printing and distribution of a panphl et
on the legal limts of the use of firearns, firearns safety, and the
preenptive nature of state law, and subsequently the support of
volunteer instructors in the basic firearns safety training program
conducted by the departnent of fish and wildlife. The panphlet shall
be given to each applicant for a |license; and

(b) Seven dollars shall be paid to the issuing authority for the
pur pose of enforcing this chapter.

(10) Notw thstanding the requirenments of subsections (1) through
(9) of this section, the chief of police of the nmunicipality or the
sheriff of the county of the applicant's residence nmay issue a
tenporary energency license for good cause pending review under
subsection (1) of this section. However, a tenporary energency license

p. 11 SSB 5635
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i ssued under this subsection shall not exenpt the hol der of the license
fromany records check requirenent. Tenporary energency |icenses shal
be easily distinguishable fromregular |icenses.

(11) A political subdivision of the state shall not nodify the
requirenents of this section or chapter, nor my a political
subdi vi sion ask the applicant to voluntarily submt any information not
required by this section.

(12) A person who knowingly nmakes a false statenent regarding
citizenship or identity on an application for a concealed pistol
license is guilty of false swearing under RCW9A. 72.040. In addition
to any other penalty provided for by |aw, the conceal ed pistol |icense
of a person who know ngly makes a fal se statenent shall be revoked, and
the person shall be permanently ineligible for a concealed pistol
license.

(13) A person may apply for a conceal ed pistol license:

(a) To the municipality or to the county in which the applicant
resides if the applicant resides in a nunicipality;

(b) To the county in which the applicant resides if the applicant
resides in an uni ncorporated area; or

(c) Anywhere in the state if the applicant is a nonresident.

Sec. 5. RCW46. 20. 265 and 2003 ¢ 20 s 1 are each anmended to read
as follows:

(1) In addition to any other authority to revoke driving privileges
under this chapter, the departnent shall revoke all driving privileges
of a juvenile when the departnent receives notice froma court pursuant
to RCW9.41.040((£5))) (4), 13.40.265, 66.44.365, 69.41.065, 69.50.420,
69. 52. 070, or a substantially simlar nunicipal ordinance adopted by a
| ocal l|egislative authority, or froma diversion unit pursuant to RCW
13. 40. 265. The revocation shall be inposed w thout hearing.

(2) The driving privileges of the juvenile revoked under subsection
(1) of this section shall be revoked in the follow ng manner:

(a) Upon receipt of the first notice, the departnent shall inpose
a revocation for one year, or until the juvenile reaches seventeen
years of age, whichever is |onger.

(b) Upon receipt of a second or subsequent notice, the departnent
shall inpose a revocation for two years or until the juvenile reaches
ei ght een years of age, whichever is |onger.

SSB 5635 p. 12
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(c) Each offense for which the departnent receives notice shal
result in a separate period of revocation. All periods of revocation
i nposed under this section that could otherw se overlap shall run
consecutively up to the juvenile's twenty-first birthday, and no period
of revocation inposed under this section shall begin before the
expiration of all other periods of revocation inposed under this
section or other |aw Peri ods of revocation inposed consecutively
under this section shall not extend beyond the juvenile's twenty-first
bi rt hday.

(3)(a) If the departnment receives notice from a court that the
juvenile's privilege to drive should be reinstated, the departnent
shall imediately reinstate any driving privileges that have been
revoked under this section if the mninmum term of revocation as
specified in RCW 13.40.265(1)(c), 66. 44. 365( 3), 69. 41. 065( 3),
69. 50. 420(3), 69.52.070(3), or simlar ordinance has expired, and
subj ect to subsection (2)(c) of this section.

(b) The juvenile may seek reinstatenment of his or her driving
privileges from the departnment when the juvenile reaches the age of
twenty-one. A notice fromthe court reinstating the juvenile's driving
privilege shall not be required if reinstatenent is pursuant to this
subsecti on.

(4)(a) If the departnent receives notice pursuant to RCW
13.40.265(2)(b) froma diversion unit that a juvenile has conpleted a
di version agreenent for which the juvenile's driving privileges were
revoked, the departnent shall reinstate any driving privileges revoked
under this section as provided in (b) of this subsection, subject to
subsection (2)(c) of this section.

(b) If the diversion agreenent was for the juvenile' s first
viol ation of chapter 66.44, 69.41, 69.50, or 69.52 RCW the departnent
shall not reinstate the juvenile's privilege to drive until the later
of ninety days after the date the juvenile turns sixteen or ninety days
after the juvenile entered into a diversion agreenent for the offense.
I f the diversion agreenent was for the juvenile's second or subsequent
viol ation of chapter 66.44, 69.41, 69.50, or 69.52 RCW the departnent
shall not reinstate the juvenile's privilege to drive until the later
of the date the juvenile turns seventeen or one year after the juvenile
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