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S-3405.1

SECOND SUBSTI TUTE SENATE BI LL 5515

State of WAshi ngt on 59th Legislature 2005 Regul ar Sessi on

By Senate Commttee on Ways & Means (originally sponsored by Senators
Regal a, Esser, Kline, Poul sen, Rockefeller, Brandland, Fraser, Kohl-
Wel |l es, Brown, Keiser, Pridenore and Shin)

READ FI RST TI ME 04/ 19/ 05.

AN ACT Relating to bromnated flanme retardants; adding a new
chapter to Title 70 RCW and prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Bromnated flanme retardant” means any chem cal containing the
el ement bromne that may be added to a plastic, foam or textile to
inhibit flame formation. Brom nated flane retardant includes, but is
not limted to, a chemcal or group of chemcals known as
pol ybrom nat ed bi phenyl s, pol ybr om nat ed di phenyl et hers,
t et r abr onobi sphenol - A, and hexabr onobcycl ododecane.

(2) "Departnment" neans the departnent of ecol ogy.

(3) "Manufacturer” includes any person, firm associ ation
partnership, corporation, governnental entity, organization, or joint
venture that produces a product containing polybromnated diphenyl
ethers or an inporter or donestic distributor of a nonconestible
product contai ni ng pol ybrom nat ed di phenyl ethers.

(4) "Polybrom nated diphenyl ethers" neans chem cal forns that
consi st of diphenyl ethers bound with brom ne atons. Pol ybr om nat ed
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di phenyl ethers include, but are not limted to, the three primary
forms of the comrercial mxtures known as pentabronodi phenylether
(pent a- bde) , oct abr onodi phenyl et her (oct a- bde), and
decabr onodi phenyl et her (deca- bde).

(5) "Conmmercial decabronodi phenyl et her” neans the chem cal m xture
of decabr onodi phenyl et her, includi ng associ ated pol ybrom nat ed di phenyl
ether inpurities not intentionally added. No single polybrom nated
di phenyl ether inpurity shall exceed one percent by mass of the m xture
and the conbination of all polybrom nated diphenyl ether inpurities
shal | not exceed four percent by mass of the m xture.

(6) "Transportation vehicle" nmeans any nechani zed vehicle that is
used to transport goods or people including, but not limted to,
ai rpl anes, autonobiles, notorcycles, trucks, buses, trains, boats,
shi ps, streetcars, or nonorail cars.

(7) "Used product” neans any product that has been previously
owned, purchased, or sold in commerce. "Used product" does not include
any product manufactured after July 1, 2006.

NEW SECTION. Sec. 2. (1) Except as provided in subsections (3)
through (6) of this section, after July 1, 2007, no person may
manuf acture or knowingly sell, offer for sale, or distribute for sale
or distribute for use in this state nonconesti bl e products containing
pol ybrom nat ed di phenyl ethers.

(2) A manufacturer of products containing a polybrom nated di phenyl
ether that has been restricted under this section nust, once the
restriction takes effect, notify persons that sell the manufacturer's
products about the provisions of this section.

(3) Subsections (1) and (2) of this section do not apply to:

(a) The manufacture, sale, repair, distribution, naintenance,
refurbi shnment, or nodification of any raw material or conponent part
used in a transportation vehicle or any new transportation vehicle with
conmponent parts, including original parts and spare parts, containing
commer ci al decabr onodi phenyl et her;

(b) The sale or distribution of any used transportation vehicle
W th conmponent parts containing polybrom nated di phenyl ethers;

(c) The sale of any used transportation vehicle parts, or new
transportation vehicle parts manufactured prior to July 1, 2007, that
contai n pol ybrom nat ed di phenyl ethers;
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(d) The use of commer ci al decabr onodi phenyl et her in the
mai nt enance, ref ur bi shnment, or nodi fication  of transportation
equi pnent ;

(e) The manufacture, sale, repair, distribution, naintenance,
refurbishment, or nodification of equipment containing pol ybrom nated
di phenyl ethers and used primarily for mlitary or federally funded
space program applications. Thi s exenption does not cover consuner-
based goods with broad applicability;

(f) The sale or distribution by a business, charity, or private
party of any used product containing polybrom nated di phenyl ethers; or

(g) The manufacture, sale, or distribution of any new product or
product conponent consisting of recycled or used materials containing
commerci al decabronodi phenyl et her. Products containing any new
pol ybrom nat ed di phenyl ethers do not qualify for this exenption.

(4) In addition to the specific exenptions authorized in this
section, a manufacturer or user of a comrercial decabronodi phenyl et her
product may apply for an exenption for a specific use of comrercia
decabr onodi phenylether by filing a witten petition wth the
departnent. An exenption may be granted for a termnot to exceed three
years and may be renewed upon witten application if the departnent
finds that the specific use of commercial decabronodi phenyl ether
continues to neet the criteria of this section and the manufacturer or
ot her persons conply with the conditions of its original approval. The
departnent may grant an exenption for a specified use of comrercial
decabr onodi phenyl ether with or wi thout conditions upon finding that the
petitioner has denonstrated that:

(a) A technically feasible alternative to the use of conmerci al
decabr onodi phenyl ether is not available at reasonabl e cost; or

(b) The potential harm to public health and the environnment
directly posed by a technically feasible and avail able alternative is
greater t han t he pot enti al har m posed by commer ci al
decabr onodi phenyl et her.

(5 A manufacturer or user of safety systens required by the
federal aviation admnistration may apply for an exenption for a
specific use of penta-bde or octa-bde by filing a witten petition with
the departnent. The exenption may be granted for a termnot to exceed
ei ghteen nonths and may be renewed upon witten application if the
departnent finds that the specific use of penta-bde or octa-bde
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continues to neet the criteria of this section and the manufacturer or
ot her persons conply with the conditions of its original approval. The
departnent may grant an exenption for a specified use of penta-bde or
octa-bde with or without conditions upon finding that the petitioner
has denonstrated that:

(a) Atechnically feasible alternative to the use of penta-bde or
octa-bde is not avail able at reasonable cost; or

(b) The potential harm to public health and the environnment
directly posed by a technically feasible and avail able alternative is
greater than the potential harm posed by penta-bde or octa-bde.

(6) The governor nmay, by executive order, allow for the
manuf acture, sale, and distribution of products containing conmrercial
decabr onodi phenyl et her between July 1, 2007, and July 1, 2008, if the
governor finds that a technically feasible alternative to the use of
comerci al decabronodi phenyl ether is not available at reasonabl e cost
or that the potential harm to public health and the environnent
directly posed by a technically feasible and avail able alternative is
greater t han t he pot enti al har m posed by commer ci al
decabr onodi phenyl et her.

(7) For the purposes of this section, a "technically feasible
alternative that 1is available at a reasonable cost" neans an
alternative that is available at a cost and in sufficient quantity to
permt the manufacturer or user to maintain an economcally viable
pr oduct .

(8 Nothing in this section restricts the ability of a
manuf acturer, inporter, or distributor from transporting products
cont ai ni ng pol ybrom nat ed di phenyl ethers through the state, or storing
such products in the state for later distribution outside the state.

NEW SECTION. Sec. 3. (1) Subject to available funding, the
departnment and the departnent of health shall conduct two separate
st akehol der processes to develop a proposal for a ban or restrictions
on the wuse of comercial decabronodi phenylether in transportation
vehicles and to develop a proposal for the ban or managenent of used
and recycl ed products containing pol ybrom nated di phenyl ethers. These
st akehol der processes shall i nclude:

(a) Establishing a tineline for a ban or restrictions on the use of
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commerci al decabr onodi phenyl ether in transportation vehicles based on
an evaluation of the availability of safer alternatives;

(b) An exam nation of problens related to the reuse and recycling
of products containing polybrom nated diphenyl ethers and nethods of
managenent or disposal that will result in the |owest potential for
pol ybrom nated di phenyl ethers entering the environnent, the food
chain, or a person's body; and

(c) An exam nation of approaches to education under this chapter
that would assist retailers in identifying products containing
pol ybrom nat ed di phenyl ethers in their inventory.

(2) The departnment and the departnent of health shall report the
findings and recomendati ons of the stakehol der process regarding the
ban or restrictions on the use of commerci al decabronodi phenyl et her and
the education and assistance for retailers to the appropriate
commttees of the legislature by Decenber 15, 2005. The departnent and
t he departnent of health shall report the findings and recomendati ons
of the stakehol der process regarding the ban or managenent of used and
recycl ed products to the appropriate conmttees of the |egislature by
June 30, 2006. The preparation of the reports required in this
subsection is subject to avail abl e funding.

(3) The departnment and the departnment of health shall conduct a
review of the issues and the potential tineline for a requirenment to
| abel bromnated flane retardants sold in Washi ngton. The revi ew shal
include the type of information required on the label, including
gui dance on proper waste managenent of the product in accordance with
state and federal |aw The departnent and the departnment of health
shall report the findings and recommendations to the appropriate
committees of the |legislature by Decenber 15, 2006.

NEW SECTION. Sec. 4. (1) By January 1, 2006, the departnent of
general adm nistration shall

(a) Gve priority and preference to the purchase of equipnent
supplies, and other products that do not contain polybrom nated
di phenyl ethers; and

(b) Make avail able for purchase and use by all state agencies only
equi pnent suppl i es, and other products that do not contain
pol ybrom nat ed di phenyl ethers.
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(2) The departnent of general adm nistration shall, by January 1
2006, revise its rules, policies, and guidelines to inplenent the
pur poses of this chapter.

NEW SECTION. Sec. 5. A manufacturer of products containing
pol ybrom nated diphenyl ethers in violation of this chapter is
puni shable by a civil penalty not to exceed one thousand dollars for
each violation in the case of a first offense. Manufacturers who are
repeat violators are liable for a civil penalty not to exceed five
t housand dollars for each repeat offense. Penal ties coll ected under
this section nmust be deposited in the state toxics control account
created in RCW 70. 105D. 070.

NEW SECTION. Sec. 6. Sections 1 through 5 of this act constitute
a new chapter in Title 70 RCW

~-- END ---
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