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S-0295.1

SENATE BI LL 5125

St ate of WAshi ngt on 59th Legislature 2005 Regul ar Sessi on

By Senators Kohl -Welles, Poul sen, Keiser, Franklin, Fraser, Kline and
Pri denore

Read first tinme 01/13/2005. Referred to Conmttee on Water, Energy &
Envi ronnent .

AN ACT Relating to soils contam nation in child use areas; adding
a new section to chapter 70.105D RCW adding a new section to chapter
74.15 RCW adding a new chapter to Title 70 RCW and making an
appropriation.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds that elevated |evels
of arsenic and lead are present in sone areas of Wshington from
primarily three historical sources: Ar emssions frommetal snelters,
| ead arsenate pesticides, and conbusti on of | eaded gasoline. Exposure
to high levels of arsenic can cause nore than thirty distinct health
effects, including nervous system danmage, increased blood pressure
heart attack, stroke, and cancer of the bladder, |ung, skin, and other
organs. Lead can affect many parts of the body, causing health effects
that include increased bl ood pressure, kidney damage, and brain damage.
Al t hough both children and adults can be adversely affected by |ead
poi soning, it is a particular concern for young children. Arsenic and
| ead are both considered persistent contam nants, neaning that they
bind strongly to soil and usually remain in the environnent wthout
breaki ng down or losing their toxicity, and thus can be a source of
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exposure for many decades. Because children, particularly young
children, are nore vulnerable to health effects from exposure to high
|l evel s of |ead and arsenic, it is necessary and appropriate that state
and | ocal health agencies provide a focused program upon the health
risks posed at child use areas in schools, parks, and day-care
settings.

Therefore it is the purpose of this chapter to create the safe
pl ayground soils program through which technical and financial
assistance will be provided by state and |local health jurisdictions to
the owners and operators of facilities having child use areas that may
contain soils with elevated | evels of heavy netals. It is further the
purpose of this chapter to encourage testing of soils in such areas,
and to require testing in geographic zones at higher risk of soi
contam nati on

The |l egislature further declares that the objective of this program
is to obtain conprehensive information on the presence of heavy netals
in child use areas, and to ensure that such information is nade
avai l able to, and in sone circunstances specifically provided to, the
parents of children attending or using the facility, and the staff that
work at the facility. It is the underlying premse of this program
that conprehensive and quality data and analysis, shared with all
interested persons, will be the basis for tinely and effective response
measures to protect the health of children.

NEW SECTION. Sec. 2. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Action level" nmeans a soil concentration of a heavy netal
expressed in mlligrans of heavy netal per kilogramof soil, that the
director of the departnment determnes by rule is at a sufficiently | ow
| evel that public health may be protected through the inplenmentation of
best managenent practices.

(2) "Child use areas" nmeans outdoor areas used frequently by
children twelve vyears and vyounger in age for recreational or
educational activities, Jlocated wthin the followng facilities,
whet her publicly or privately owned: (a) Schools and preschools; (b)
child-care centers and famly day-care providers; (c) parks and
sportsfields; and (d) seasonal canps.

(3) "Departnment” means the departnent of ecol ogy.
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(4) "Heavy netals" neans |lead and arsenic. The departnent may
include by rule, additional heavy netals in this definition wth regard
to specific activities of the programauthorized in this chapter where
it determnes that conparable public health benefits nmay be achi eved by
applying the sane testing and response neasures to address
contam nation from such netals.

(5) "Parents" nmeans parents, guardi ans and custodi ans.

NEW SECTION. Sec. 3. The safe playground soils programis hereby
created and consists of the elenments described in this chapter. The
departnment shall admnister the program with the assistance of the
departnment of health and |ocal health jurisdictions. The objective of
the program is to maxim ze the reduction of health risks from the
exposure of people, particularly young children, to heavy netals in
soils located in child use areas. The departnent shall inplenent the
program through a coordinated program of child use area testing,
reporting of test results, and devel oping and inplenenting response
measures where action levels are exceeded. The departnent, through an
I nteragency agreenent, may authorize the departnent of health or any
local health jurisdiction to admnister any activity in the program
which is not otherw se assigned to the departnent of health or I|oca
health jurisdictions by this chapter. The departnent shall adm nister
the program statewide, while providing the principal devotion of
resources to the higher risk geographic areas identified in section 5
of this act.

NEW SECTION. Sec. 4. (1) The department shall make grants to
owners of facilities wth child use areas for the purpose of testing
soils within those areas for the presence of heavy netals. The
departnment shall actively publicize the grant program and solicit
applications for grants with the objective of obtaining soil test
results expeditiously and inplenenting best managenent practices where
action | evel exceedances are found.

(2) To encourage early testing, for the period fromthe effective
date of this section through June 30, 2007, the anpunt of the nonstate
match required for the grant shall be limted to ten percent of the
grant anount. Fromand after July 1, 2007, the nonstate match shall be
no less than fifty percent of the grant anount.
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(3) The departnent shall act expeditiously on grant applications
that it has received, providing a high priority in acting upon
applications for testing at facilities |located within the higher risk
regions identified in section 5 of this act. Grants for testing at
child use areas shall be a maxi num of one thousand dollars for child
use areas to be tested that are | ess than one acre and a nmaxi nrum of two
t housand dollars for testing a greater area.

(4) The departnment may condition the grant to require that the soi
sanpling, analysis, and reporting neet the departnment's quality
assurance protocols, including a requirenent that a certified
| aboratory conduct the analysis. The grantee shall also be required as
a condition of the grant to provide a copy of the test results to the
departnent, who shall provide a copy to the |ocal health jurisdiction.
The grant shall also be conditioned upon the grantee's agreenent to
i npl emrent best nanagenent practices consistent with the guidelines
adopt ed under section 7 of this act where the test results indicate
heavy netal s contam nati on exceedi ng action threshol ds.

(5) The departnment may request and del egate through interagency
agreenent the adm nistration of grants:

(a) To child-care centers and famly day-care providers, by the
licensing division within the departnent of social and health services;
and

(b) To schools and parks facilities, by the local health
jurisdiction.

(6) For the bienniumending June 30, 2007, where the total eligible
grant requests and the costs of adm nistering the program authorized by
this chapter exceed the anmpunts appropriated for this purpose, the
departnment shall request an additional appropriation at the next
session of the legislature sufficient to satisfy the eligible grant
requests.

NEW SECTION. Sec. 5. (1) The following geographic areas are
desi gnated higher risk zones for potential soil contam nation by heavy
nmet al s:

(a) The area of potential heavy netal deposition to soils fromthe
Tacoma snelter, generally enconpassing portions of King, Pierce,
Kitsap, and Thurston counties, and referred to as the Asarco snelter
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pl ume zone. The departnent shall define this zone based upon existing
information no later than Cctober 1, 2005;

(b) Any other geographic area that is defined by a local health
jurisdiction as having a high probability of enconpassing child use
areas with the presence of heavy netals in playground soils exceeding
action | evels.

(2) The agencies adm nistering the grant program under section 4 of
this act shall use maximumefforts to notify all facilities wwth child
use areas within the Asarco snelter plume zone of the availability of
the public grants and the program under this chapter. The agenci es
shal |l encourage facility owners to conduct soil testing wthin the
child use areas if tests have not al ready been conduct ed.

(3) Not later than January 1, 2006, and January 1, 2008, the
departnment shall provide a report to the governor and to the
appropriate conmttees of the house of representatives and senate
regarding the extent of testing conducted in child use areas within
hi gher risk zones, including tests conducted with public grants and
ot her testing.

(4) Not later than July 1, 2009, the departnent and the depart nent
of health shall jointly assess the level of testing of child use areas
within the Asarco snelter plune zone and other zones designated by
| ocal health jurisdictions on or before July 1, 2007. If the
departnents determ ne that soil tests have been conducted at |ess than
ei ghty percent of the child use areas within such zones, the departnent
of health shall adopt a rule no later than Decenber 31, 2010, that
requires soil tests to be conducted within such zones and any
addi tional zones designated by | ocal health jurisdictions.

NEW SECTION. Sec. 6. (1) The results of a soil test of a child
use area shall be nade available upon request by the owner of the
facility to the parents and guardians of children attending or visiting
the facility, as well as to the staff of the facility. The facility
owner shall use reasonable neasures to inform parents, guardi ans, and
staff of the existence of such test results, including posting of the
information on a web site if maintained by the facility.

(2) Where soil tests indicate the child use area contains soils
exceeding action levels, the facility owner shall notify parents,
guardi ans, and staff of the results and the actions that the owner is
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pl anning in response. The facility owner shall also provide the test
results to the departnment, which shall forward the information to the
| ocal health jurisdiction. 1In the case of publicly or privately owned
parks, the owner shall notify the staff and obtain guidance from the
| ocal health jurisdiction as to the neans to notify potential users of
the park facility.

(3) The owners of facilities with child use areas shall permt
parents of children attending the facility to obtain soil sanples for
t he purposes of soil testing. Oawners nay inpose reasonable conditions
on access for the purpose of obtaining soil sanples, and owners nay
require that a split sanple be provided to them

NEW SECTION. Sec. 7. (1) The departnent in consultation with the
departnent of health shall adopt best nmanagenment practice guidelines
for facilities having elevated | evels of heavy netals in child use area
soils. The guidelines shall recormend a range of alternative measures
considering the extent and | ocation of the contam nation and the nature
and frequency of child use of the area. The guidelines shall recomend
cost-effective alternatives for reduci ng exposure to contam nated soi l
such as personal hygiene neasures for areas with |ower heavy neta
concentrations, renoving child use fromthe area of soil contam nati on,
and soils cl eanup.

(2) The departnment, within available funds, may provide grants to
local health jurisdictions for the purpose of providing technical
assistance to owners of child use areas to inplenent best nmanagenent
practices.

NEW SECTION. Sec. 8. (1) The owner of a facility with a child use
area for which soil tests indicate the presence of heavy netals

exceeding action levels shall inplenent best nanagenent practices
consistent with the guidelines adopted under section 7 of this act.
Wthin ninety days of receipt of the soil tests the owner shall inform

the department in witing of the owner's intended plan for inplenenting
best managenent practices. The plan shall also be nade available to
the parents and staff of the facility.

(2) An owner conpleting the inplenentation of best managenent
practices shall informthe departnment in witing and may request that
the department provide a recognition of voluntary cleanup under the

SB 5125 p. 6



w N

©O© 00 N o g b

10
11
12
13

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

procedures of section 9 of this act. I nformation regarding the
i npl emrentati on of best managenent practices shall be made avail able to
the parents and staff of the facility.

NEW SECTION. Sec. 9. The owner of a facility having a child use
area that inplenents best managenent practices nmay request that the
department issue a recognition of voluntary cleanup letter. The letter
may be issued by the departnent where it concludes, based upon the
docunentation submtted by the facility and any site visits and
addi ti onal analysis that the departnment may choose to conduct, that the
owner has inplenmented best managenent practices consistent with the
gui del i nes under section 7 of this act. The departnent may charge a
reasonable fee for the departnent's direct costs of reviewng the
request and issuing the letter.

NEW SECTION.  Sec. 10. A new section is added to chapter 70.105D
RCWto read as foll ows:

(1) The departnment shall establish an enforcenent forbearance
policy regarding owners of facilities inplenenting best managenent

practices at child use areas under chapter 70.-- RCW (sections 1
through 9 of this act). The policy shall establish the primry
obj ective of reducing exposure of children to heavy netals in soils
t hrough the testing and action steps of chapter 70.-- RCW (sections 1
through 9 of this act), rather than the enforcenent authorities of this
chapter.

(2) The forbearance policy shall not apply:

(a) If the facility owner fails to conplete inplenentation of best
managenent practices in a tinmely manner as determned by the
depart nent;

(b) If the facility owner refuses to provide information to the
departnent or to provide reasonable access to the child use area by the
departnent for soil testing or other site inspection;

(c) To hazardous substances not included within the best managenent
practices plan under section 8 of this act, or to areas within the
facility that are not child use areas addressed in the plan; or

(d) To ground water contam nation whose source is heavy netals in
the child use area.
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(3) The forbearance policy in this section shall not affect the
availability to the facility owner to pursue and reach a settlenent
agreenent under RCW 70.105D. 040. It also shall not affect the owner's
el ection to conduct a voluntary cleanup or to request a no further
action letter fromthe departnment under the authority of this chapter.

(4) Except as expressly provided in this section, nothing in
chapter 70.-- RCW (sections 1 through 9 of this act) affects or limts
the provisions of this chapter.

NEW SECTION. Sec. 11. A new section is added to chapter 74.15 RCW
to read as foll ows:

By July 1, 2007, the departnent shall adopt as a condition of
licensing day-care centers and famly day-care providers that the
facility is in conpliance with applicable testing requirenents and

i npl emrentati on of best nanagenent practices under chapter 70.-- RCW
(sections 1 through 9 of this act). The requirenents shall include,
but are not limted to, a condition of the license that requires

i npl enentation of best mnmanagenent practices where soil test results
exceed action levels established by the departnent of ecology under
section 3 of this act. The departnent shall also require that an
applicant for a new license to operate a facility located or to be
| ocated within a higher risk zone designated under section 5 of this
act nust test soils located within the proposed child use area and
commt to inplenmentation of best managenment practices in the event that
the test results indicate an exceedance above action |evels.

NEW SECTION. Sec. 12. Sections 1 through 9 of this act constitute
a new chapter in Title 70 RCW

NEW SECTION. Sec. 13. The sumof one mllion dollars, or as much
thereof as may be necessary, is appropriated from the state toxics
control account to the departnent of ecology for the biennium ending
June 30, 2007, to carry out the purposes of this act.

~-- END ---
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