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H 3435.1

HOUSE BI LL 3236

St ate of WAshi ngt on 590th Legislature 2006 Regul ar Session
By Representatives D ckerson, Darneille and Canpbell

Read first tine 01/27/2006. Referred to Conmmttee on Natural
Resour ces, Ecol ogy & Parks.

AN ACT Relating to nmercury emssions; anmending RCW 70.94. 030,
70.94. 161, and 70.94.422; and adding a new section to chapter 70.94
RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW70.94.030 and 2005 ¢ 197 s 2 are each anended to read
as follows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Ar contamnant" neans dust, fumes, mst, snoke, other
particul ate matter, vapor, gas, odorous substance, or any conbi nation
t her eof .

(2) "Air pollution” is presence in the outdoor atnosphere of one or

nmore air contamnants in sufficient quantities and of such
characteristics and duration as is, or is likely to be, injurious to
human health, plant or animal life, or property, or which unreasonably

interfere with enjoynent of |ife and property. For the purpose of this
chapter, air pollution shall not include air contam nants emtted in
conpliance wth chapter 17.21 RCW

p. 1 HB 3236



© 00 N O Ol WDN P

W W W W W W W WwWwWwWwWMNDNDNDNDNDNMNDNMDDNMNMNDNMDNMNMNMNMDNEPRPPRPEPRPRPRPPRPERPRRERPPRPRE
0O N Ol A WNPEFP O OOWwNOD O P WNEPEOOOWOOWwWNOO O owDNDER.Oo

(3) "Air quality standard® neans an established concentration,
exposure tinme, and frequency of occurrence of an air contam nant or
mul ti ple contam nants in the anbient air which shall not be exceeded.

(4) "Anbient air" means the surroundi ng outside air.

(5 "Authority" nmeans any air pollution control agency whose
jurisdictional boundaries are coextensive with the boundaries of one or
nore counties.

(6) "Best avail able control technology"” (BACT) neans an em ssion
limtation based on the maxi num degree of reduction for each air
pol |l utant subject to regulation under this chapter emtted fromor that
results fromany new or nodified stationary source, that the permtting
authority, on a case-by-case basis, taking into account energy,
environnental, and economc inpacts and other costs, determnes is
achievable for such a source or nodification through application of
production processes and avail able nethods, systens, and techniques,
i ncluding fuel cleaning, clean fuels, or treatnment or innovative fuel
conbustion techniques for control of each such a pollutant. In no
event shall application of "best avail able control technol ogy"” result
in emssions of any pollutants that will exceed the em ssions all owed
by any applicable standard under 40 CF. R Part 60 and Part 61, as they
exist on July 25, 1993, or their later enactnents as adopted by
reference by the director by rule. Emssions fromany source utilizing
clean fuels, or any other neans, to conply with this subsection shal
not be allowed to increase above | evels that woul d have been required
under the definition of BACT as it existed prior to enactnent of the
federal clean air act amendnents of 1990.

(7) "Best available retrofit technol ogy" (BART) neans an em ssion
limtation based on the degree of reduction achievable through the
application of the best system of continuous em ssion reduction for
each pollutant that is emtted by an existing stationary facility. The
emssion limtation nust be established, on a case-by-case basis,
taking into consideration the technology available, the costs of
conpliance, the energy and nonair quality environnental inpacts of
conpliance, any pollution control equipnment in use or in existence at
the source, the remaining useful life of the source, and the degree of
inprovenent in visibility that mght reasonably be anticipated to
result fromthe use of the technol ogy.

(8) "Board" neans the board of directors of an authority.
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(9) "Control officer" nmeans the air pollution control officer of
any authority.

(10) "Departnent” or "ecol ogy" neans the departnment of ecol ogy.

(11) "Emssion" neans a release of air contamnants into the
anbi ent air.

(12) "Emssion standard® and "emission |imtation" nean a
requi rement established under the federal clean air act or this chapter
that limts the quantity, rate, or concentration of em ssions of air
contam nants on a continuous basis, including any requirenent relating
to the operation or maintenance of a source to assure continuous
em ssion reduction, and any design, equipnment, work practice, or
operational standard adopted under the federal clean air act or this
chapter.

(13) "Fine particulate" neans particulates with a dianmeter of two
and one-half mcrons and smaller.

(14) "Lowest achievable em ssion rate" (LAER) neans for any source
that rate of em ssions that reflects:

(a) The nost stringent emssion limtation that is contained in the
i npl ementation plan of any state for such class or category of source,
unl ess the owner or operator of the proposed source denonstrates that
such [imtations are not achievable; or

(b) The nobst stringent emssion limtation that is achieved in
practice by such class or category of source, whichever is nore
stringent.

In no event shall the application of this term permt a proposed
new or nodified source to emt any pollutant in excess of the anount
al | owabl e under applicabl e new source perfornmance standards.

(15) "Mercury-emtting facility" nmeans any facility that conbusts
coal or another fossil fuel, as that termis defined in RCW80.70.010,

in order to produce electricity that is offered for sale or used

outside of the facility.

(16) "Modification" neans any physical change in, or change in the
met hod of operation of, a stationary source that increases the anount
of any air contam nant emtted by such source or that results in the
em ssion of any air contam nant not previously emtted. The term
nodi fication shall be construed consistent with the definition of
nmodi fication in Section 7411, Title 42, United States Code, and with
rules inplementing that section.
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((38y)) (17) "Multicounty authority" nmeans an authority which
consists of two or nore counti es.

((6+H)) (18) "New source" neans (a) the construction or
nodi fication of a stationary source that increases the anmount of any
air contamnant emtted by such source or that results in the em ssion
of any air contamnant not previously emtted, and (b) any other
project that constitutes a new source under the federal clean air act.

((28y)) (19) "Permt program source" neans a source required to
apply for or to maintain an operating permt under RCW 70.94. 161.

((29y)) (20) "Person" neans an individual, firm public or private
corporation, association, partnership, political subdivision of the
state, nmunicipality, or governnental agency.

((26y)) (21) "Reasonably available control technology” (RACT)
means the lowest emssion |limt that a particular source or source
category is capable of neeting by the application of control technol ogy
that is reasonably avail able considering technol ogical and econom c
feasibility. RACT is determned on a case-by-case basis for an
i ndi vidual source or source category taking into account the inpact of
the source upon air quality, the availability of additional controls,
the em ssion reduction to be achieved by additional controls, the
i npact of additional controls on air quality, and the capital and
operating costs of the additional controls. RACT requirenents for a
source or source category shall be adopted only after notice and
opportunity for comrent are afforded.

() (22) "Silvicul tural burning" means burning of wood fi ber
on forest |and consistent with the provisions of RCW 70. 94. 660.

((22)) (23) "Source" neans all of the em ssions units including
quantifiable fugitive emssions, that are located on one or nore
contiguous or adjacent properties, and are under the control of the
sane person, or persons under comon control, whose activities are
ancillary to the production of a single product or functionally rel ated
group of products.

((623y)) (24) "Stationary source" neans any building, structure,
facility, or installation that emts or may emt any air contam nant.

((624y)) (25) "Trigger level" neans the anbient Ievel of fine
particul ates, neasured in mcrograns per cubic neter, that nust be
detected prior to initiating a first or second stage of inpaired air
qual ity under RCW 70. 94. 473.
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NEW SECTION. Sec. 2. A new section is added to chapter 70.94 RCW
to read as foll ows:

(1) By July 1, 2010, the owner or operator of a nmercury-emtting
facility shall either:

(a) Satisfy an em ssion standard of equal to or less than 0.6
pounds per trillion British thermal units produced; or

(b) Satisfy an em ssion standard equal to or greater than a ninety
percent reduction of nmercury em ssions.

(2) The owner or operator of a mercury-emtting facility that is
operational before the effective date of this act may choose which
em ssion standard established in subsection (1) of this section will be
sati sfi ed. Mercury-emtting facilities that becone operational after
the effective date of this act may only be deenmed in conpliance with
this section if the facilities satisfy the requirenents of subsection
(1)(a) of this section

(3) The departnent shall determine a process for obtaining
representative fuel sanples and analysis in order to confirmconpliance
with this section.

Sec. 3. RCW70.94.161 and 1993 ¢ 252 s 5 are each anended to read
as follows:

The departnent of ecology, or board of an authority, shall require
renewabl e permts for the operation of air contam nant sources subject
to the followng conditions and |imtations:

(1) Permts shall be issued for a termof five years. A permt may
be nodified or anmended during its termat the request of the permttee,
or for any reason allowed by the federal clean air act. The rul es
adopt ed pursuant to subsection (2) of this section shall include rules
for permt anendnents and nodifications. The terns and conditions of
a permt shall remain in effect after the permt itself expires if the
permttee submts a tinmely and conplete application for permt renewal.

(2)(a) Rules establishing the elenents for a statew de operating
permt program and the process for permt application and renewal
consistent with federal requirenents shall be established by the
departnment ((by3Januvary—31—3993)). The rules shall provide that every
proposed permt nust be reviewed prior to issuance by a professiona
engi neer or staff under the direct supervision of a professional
engineer in the enploy of the permtting authority. The permt program
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established by these rules shall be adm nistered by the departnent and
del egated local air authorities. Rules devel oped under this subsection
shall not preclude a delegated local air authority fromincluding in a
permt its own nore stringent emssion standards and operating
restrictions.

(b) The board of any local air pollution control authority may
apply to the departnent of ecology for a del egation order authorizing
the local authority to admnister the operating permt program for
sources under that authority's jurisdiction. The departnent shall, by
order, approve such delegation, if the departnent finds that the | ocal
authority has the technical and financial resources, to discharge the
responsibilities of a permtting authority under the federal clean air
act. A delegation request shall include adequate information about the
| ocal authority's resources to enable the departnent to nmake the
findings required by this subsection((+—previded:)). Any del egation
order issued under this subsection shall take effect ninety days after
the environnmental protection agency authorizes the local authority to
i ssue operating permts under the federal clean air act.

(c) Except for the authority granted the energy facility site
evaluation <council to issue permts for the new construction,
reconstruction, or enlargenent or operation of new energy facilities
under chapter 80.50 RCW the departnment nay exercise the authority, as
del egated by the environnental protection agency, to admnister Title
IV of the federal clean air act as anended and to delegate such
admnistration to local authorities as applicable pursuant to (b) of
this subsection

(3) In establishing technical standards, defined in RCW 70.94. 030,
the permtting authority shall consider and, iif found to be
appropriate, give credit for waste reduction within the process.

(4) Qperating permts shall apply to all sources (a) where required
by the federal clean air act, and (b) for any source that nay cause or
contribute to air pollution in such quantity as to create a threat to
the public health or welfare. Subsection (b) of this subsection is not
intended to apply to small busi nesses except when both of the foll ow ng
limtations are satisfied: (i) The source is in an area exceedi nhg or
threatening to exceed federal or state air quality standards; and (ii)
the departnent provides a reasonable justification that requiring a
source to have a permt is necessary to neet a federal or state air
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quality standard, or to prevent exceeding a standard in an area
threatening to exceed the standard. For purposes of this subsection
"areas threatening to exceed air quality standards" shall nean areas
projected by the departnent to exceed such standards within five years.
Prior to identifying threatened areas the departnent shall hold a
public hearing or hearings within the proposed areas.

(5) Sources operated by governnent agencies are not exenpt under
this section.

(6) Wthin one hundred eighty days after the United States
environmental protection agency approves the state operating permt
program a person required to have a permt shall submt to the
permtting authority a conpliance plan and permt application, signed
by a responsible official, certifying the accuracy of the information
submtted. Until permts are issued, existing sources shall be allowed
to operate under presently applicable standards and conditions provided
t hat such sources submt conplete and tinely permt applications.

(7) Al draft permts shall be subject to public notice and
comment. The rul es adopted pursuant to subsection (2) of this section
shall specify procedures for public notice and coment. Such
procedures shall provide the permtting agency with an opportunity to
respond to comments received frominterested parties prior to the tine
that the proposed permt is submtted to the environnmental protection
agency for review pursuant to section 505(a) of the federal clean air
act. In the event that the environnental protection agency objects to
a proposed permt pursuant to section 505(b) of the federal clean air
act, the permtting authority shall not issue the permt, unless the
permttee consents to the changes required by the environnental
protection agency.

(8) The procedures contained in chapter 43.21B RCWshall apply to

permt appeals. The pollution control hearings board may stay the
effectiveness of any permt issued under this section during the
pendency of an appeal filed by the permttee, if the permttee

denonstrates that conpliance with the permt during the pendency of the
appeal would require significant expenditures that would not be
necessary in the event that the permttee prevailed on the nerits of
t he appeal .

(9) After the effective date of any permt program ((prerulgated))
adopted under this section, it shall be unlawful for any person to
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(a) Operate a permtted source in violation of any requirenent of a
permt issued under this section; or (b) fail to submt a permt
application at the tinme required by rul es adopted under subsection (2)
of this section.

(10) Each air operating permt shall state the origin of and
specific legal authority for each requirenent included therein. Every
requirenent in an operating permt shall be based upon the nost
stringent of the foll ow ng requirenents:

(a) The federal clean air act and rules inplenenting that act,
i ncl udi ng provision of the approved state inplenentation plan;

(b) This chapter and rul es adopted thereunder;

(c) In permts issued by a local air pollution control authority,
the requirenents of any order or regul ati on adopted by that authority;

(d) Chapter 70.98 RCWand rul es adopted thereunder; and

(e) Chapter 80.50 RCWand rul es adopt ed thereunder.

(11) Consistent with the provisions of the federal clean air act,
the permtting authority may issue general permts covering categories
of permtted sources, and tenporary permts authorizing em ssions from
simlar operations at nmultiple tenporary |ocations.

(12) Permt programsources within the territorial jurisdiction of
an authority delegated the operating permt program shall file their
perm t applications wth that authority, except t hat perm t
applications for sources regulated on a statew de basis pursuant to RCW
70.94. 395 shall be filed with the departnent. Perm t program sources
outside the territorial jurisdiction of a delegated authority shall
file their applications with the departnent. Perm t program sources
subject to chapter 80.50 RCW shall, irrespective of their |ocation,
file their applications wth the energy facility site evaluation
counci | .

(13) When issuing operating permts to coal fired electric
generating pl ant s, the permtting authority shall establish
requi renents consistent with Title IV of the federal clean air act.
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£26))) For sources or source categories not required to obtain
permts under subsection (4) of this section, the departnent or | ocal
authority may establish by rule control technol ogy requirenents. | f
control technology rule revisions are made by the departnent or [ ocal
authority under this subsection, the departnment or |ocal authority
shall consider the remaining wuseful |life of ~control equipnent
previously installed on existing sources before requiring technol ogy
changes. The departnent or any local air authority may issue a general
permt, as authorized under the federal clean air act, for such
sour ces.

((+H)) (15) RCW 70.94. 151 shall not apply to any permt program
source after the effective date of United States environnmental
protection agency approval of the state operating permt program

(16) Permts approved under this section for nercury-emtting
facilities may not be renewed after June 1, 2010, if the nercury-
emtting facility is not in conpliance with section 2 of this act.

Sec. 4. RCW70.94.422 and 1993 c 252 s 7 are each anended to read
as follows:

(1) The departnent of health shall have all the enforcenment powers
as provided in RCW 70.94.332, 70.94.425, 70.94.430, 70.94.431 (1)
through (7), and 70.94.435 with respect to em ssions of radionuclides.
This section does not preclude the departnent of ecology from
exercising its authority under this chapter.

(2) Permts for energy facilities subject to chapter 80.50 RCW
shall be issued by the energy facility site evaluation council.
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However, the permts becone effective only if the governor approves an
application for certification and executes a certification agreenent
under chapter 80.50 RCW The council shall have all powers necessary
to admnister an operating permts program pertaining to such
facilities, consi st ent with applicable air quality standards
established by the departnent or local air pollution contro
authorities, or both, and to obtain the approval of the United States
envi ronnental protection agency. The council's powers include, but are
not limted to, all of the enforcenent powers provided in RCW
70.94.332, 70.94.425, 70.94.430, 70.94.431 (1) through (7), and
70.94.435 with respect to permt program sources required to obtain
certification fromthe council under chapter 80.50 RCW To the extent
not covered under RCW 80.50.071, the council may collect fees as
granted to delegated local air authorities wunder RCW 70.94.152,
((F94161 (14 —-and{15y+)) 70.94.162, and 70.94.154(7) with respect
to permt program sources required to obtain certification from the
council under chapter 80.50 RCW The council and the departnent shal
each establish procedures that provide maxi rum coordi nati on and avoid
duplication between the two agencies in carrying out the requirenents
of this chapter.

~-- END ---
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