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H 3273. 3

HOUSE BI LL 2811

St ate of WAshi ngt on 590th Legislature 2006 Regul ar Session
By Representatives O Brien and Mrrel

Read first tinme 01/13/2006. Referred to Committee on Natural
Resour ces, Ecol ogy & Parks.

AN ACT Relating to creating a covered el ectronic device recycling
program and adding a new chapter to Title 19 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Departnent"” neans the departnent of ecol ogy.

(2) "Cathode ray tube" or "CRT" nmeans a vacuum tube or picture tube
used to convert an electronic signal into a visual inmage.

(3) "Consuner"” neans a person who purchases a covered electronic
device in a transaction that is a sale.

(4) "Conput er"” means an el ectronic, magneti c, optical,
el ectrochem cal, or other high speed data processing device performng
|l ogical, arithnetic, or storage function, and may include both a
conputer central processing unit and a nonitor. "Conputer” does not
include an automated typewiter or typesetter, a portable hand held
cal cul ator or device, or other simlar device.

(5) (a) "Covered electronic device" nmeans deskt op/ per sonal
conputers, conputer nonitors, portable conputers, desktop printers,
tel evi sions, and video displays.
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(b) "Covered el ectronic device" does not include:

(i) A covered electronic device that is a part of a notor vehicle,
or any conponent part of a notor vehicle assenbled by, or for, a
vehi cl e manufacturer or franchised dealer, including replacenent parts
for use in a notor vehicle;

(ii) A covered electronic device that is contained within, or a
part of a piece of industrial, comercial, or nedical equipnent,
i ncludi ng nmonitoring or control equipnent; and

(iii1) A covered electronic device that is contained within a
cl ot hes washer, clothes dryer, refrigerator, refrigerator and freezer,
m crowave oven, conventional oven or range, dishwasher, room air
conditioner, dehumdifier, or air purifier.

(6) "Not-for-profit corporation” or "corporation” neans the
corporation established under section 6 of this act.

(7) "Manufacturer" neans any person who, on or after the effective
date of this act, and irrespective of the selling technique used
including by neans of renote sale: (a) Manufactures electronic
equi pnent under its own brand; (b) manufactures electronic equi pnment
without affixing a brand; (c) resells equipnent produced by other
suppliers under its own brand and label; or (d) inports or exports
el ectronic equi pnment into the United States.

(8 "Mnitor" neans a separate visual display conponent of a
conputer, whether sold separately or together with a conputer centra

processing unit/conputer box, and includes a cathode ray tube, liquid
crystal display, gas plasma, digital |ight processing, or other inage
projection technology, greater than nine inches when neasured
diagonally, its case, interior wires and circuitry, cable to the

central processing unit, and power cord.

(9) "Orphan products" are covered el ectronic devices for which (a)
t he manufacturer no | onger exists and a successor cannot be identified,
or (b) no manufacturer can be identified.

(10) "Portable conputer” neans a conputer and video display that
can be carried on a person.

(11) "Product category" neans conputer nonitors, portabl e
conputers, and tel evisions.

(12) "Purchase" neans the taking, by sale, of title or of the right
to use, in exchange for consideration.
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(13) "Recycling”" neans any process by which covered electronic
devices that would otherwise beconme solid waste are collected,
separated, and processed to be returned to use in the form of raw
materials or products.

(14) "Retailer" means a person who owns or operates a business that
sells new covered el ectroni c devices by any neans to an end user.

(15) "Reuse" neans any operation by which a covered electronic
devi ce changes ownership to be used for the sanme purpose for which it
was originally put on the market wthout additional processing or
remanuf act uri ng.

(16) "ROHS" neans restrictions on hazardous substances directive
2002/ 95/ EC of the European Union, adopted by the European parlianent
and the council of the European Union on January 27, 2003.

(17) "Sell"™ or "sale" neans any transfer for consideration of title
or of the right to use to a consuner, by |ease, donation, or sales
contract, including, but not limted to, transactions conducted through
sales outlets, catalogs, or the internet, or any other, simlar
el ectronic nmeans, and excluding wholesale transactions wth
di stributors or deal ers.

(18) "Television" nmeans a stand-alone display system having a
viewabl e area greater than nine inches when neasured diagonally and
able to adhere to standard consuner video formats such as PAL, SECAM
NTSC and HDTV and has the capability of selecting different broadcast
channel s and support sound capability.

(19) "Video display" neans an output surface having a viewabl e area
greater than nine inches when neasured diagonally that displays noving
graphical images or a visual representation of inage sequences or
pi ctures, showi ng a nunber of quickly changing imges on a screen in
fast succession to create the illusion of mnotion, including, if
applicable, a device that is an integral part of the display (and
cannot be easily renoved from the display by the consuner) that

produces the noving image on the screen. D splays typically use a
cathode ray tube (CRT), liquid crystal display (LCD), gas plasnsg,
digital light processing, or other inmage projection technol ogy.

(20) "Visible fee" neans a fee that is added to a new product at
the point of purchase and is identified to the consuner separately from
t he product price.
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NEW SECTION. Sec. 2. Beginning July 1, 2008, a covered electronic
device recycling fee is hereby inposed upon every sale in the state of
a new covered electronic device. The fee anount is established under
this section and may not exceed eight dollars.

(1) Every retailer that sells a new covered el ectroni c device shal
collect at the tinme of sale the fee inposed under this section for each
new covered el ectronic device sold to an end user in this state.

(2) Each retailer shall transmt all fees collected under this
section, mnus three percent of total fee revenues which may be
retained by the retailer for admnistrative costs associated wth
collecting the fee, to the corporation on or before the | ast day of the
month follow ng each quarter, acconpanied by any forns prescribed by
the departnment. |If a covered electronic device for which the fee has
been paid is returned to a retailer under warranty, the fee may be
refunded, and the retailer nmay deduct the anpunt of returned fee from
their remttance to the corporation

(3) Funds collected by the corporation shall be used solely for the
pur pose of funding collection, transportation, and recycling of covered
el ectronic devices, including the discretionary use of funds by the
corporation to pronmote the <collection and recycling of covered
el ectroni c devices and nmarket devel opnent. Collected funds may not be
used to pay for activities associated with refurbishnment or reuse of
covered el ectronic devices.

(4) The departnent shall establish separate fees for different
categories of products based on the estimated costs of collection,
transportation, and recycling for simlar products. Fees collected on
one category of product shall not be used to subsidize the collection,
transportation, and recycling of different categories of covered
el ectroni c devi ces.

(5) The fee inposed under this section shall be a visible fee at
the point of sale, and inposed after any state, local, or federal sales
t ax.

(6) The corporation shall submt a plan to the departnent for
approval. The plan shall provide a fundi ng net hodol ogy for collectors
and recyclers that utilizes conpetitive bidding to set reinbursenent
rates. The devel opnent of the funding nethodol ogy shall be by rule and
must include at least two public hearings in different geographica
regions of the state.
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NEW SECTION. Sec. 3. The corporation shall do the foll ow ng:

(1) Establish procedures for the inposition of the visible fee on
covered el ectronic devices sold in this state;

(2) Beginning January 1, 2008, report to the legislature on an
annual basis. The purpose of the report is to update the |egislature
regardi ng the progress on the inplenentation of this chapter, including
recomrendati ons for changes to this chapter that will ensure the nost
effective collection of electronic product recycling fees and whet her
the cap on the fee inposed under section 3 of this act should be
adj ust ed;

(3) Wrking with the departnent, publish the schedule of fees for
covered electronic products based on product category by January 1,
2007, and every two years thereafter, taking into consideration the
followng factors: (a) Current collection, transportation, and
recycling costs of covered electronic devices; (b) projected sal es of
covered el ectronic devices; (c) projected volunme of returns of covered
electronic devices to neet performance neasures; and (d) actual
collection rates during the previous twelve-nonth period plus a yearly
grow h projection. The corporation and the departnent may al so take
into consideration any surplus funds carried forward and reduce the fee
when meki ng fee anmobunt determ nations. Any changes in fee |evels take
effect January 1st of the followng year, provided the departnent
publ i shes the new schedule at least thirty days in advance;

(4) Organize and coordi nate public outreach using existing funds
and resources appropriated to the corporation. The corporation shall
utilize local and/or regional authorities to reach | ocal residents and
determ ne appropriate nethods for education; and

(5) Achieve the mandat ed performance goals. The corporation nust
establish the first year baseline performance goal as a neasure of
pounds collected per capita, and project the performance goal for
subsequent years to neet the perfornmance goals.

NEW SECTION. Sec. 4. Any party receiving funding under this
chapter is prohibited from charging fees for collecting and/or
recycling covered el ectronic devices, except under specified situations
to be addressed by the corporation in the developnment of its plan.
Such a situation may include when funding fromthe corporati on does not
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fully cover the net cost of collection and/or recycling of the covered
el ectronic devices. This chapter does not inpact end-of-life fees in
effect for products not covered by the chapter.

NEW SECTION. Sec. 5. A not-for-profit corporation or corporation
is hereby established as a 501(c)(3) organization to admnister
collected fee proceeds from the retail sale of covered electronic
devices under this chapter. The purpose of the corporation is to
collect fee proceeds fromretailers, distribute fee proceeds, work wth
t he department in devel opnent and approval of an el ectronics collection
and recycling plan, provide reports on the program to the departnent
and the | egislature, and nake reconmendati ons regardi ng the inprovenent
of the collection system The corporation nmust submt a budget
annually to the departnment and utilize for adm nistrative expenses no
nore than five percent of the total funds collected.

NEW SECTION. Sec. 6. (1) The corporation plan submtted nust
incorporate, to the extent feasible, a geographic scope to serve al
consuners who are subject to the fee. The plan nust also rely
primarily on existing collection and consolidation infrastructure
avai |l abl e for handling covered el ectroni c devices.

(2) The corporation is hereby established to receive funds
collected by the retailers, provide a funding nethodology for
rei nbursenent of collectors and recyclers, and to create a recycling
system that results in the environnmentally sound and cost-efficient
collection, transportation, and recycling of covered electronic
devi ces.

(3)(a) The corporation shall wutilize the funding for the sole
pur pose of carrying out the duties of this chapter. |In the event that
expenses from collection, transportation, and recycling activities
exceed revenues, the corporation is authorized to borrow up to ten
percent of the projected annual net fee funds from outside sources.
Borrowed funds nust be repaid within two years.

(b) By April 1, 2007, the corporation shall submt a plan to the
departnent describing the details of the program The plan shall be
resubmtted to the departnment every two years, and presuned approved if
the plan includes all of the follow ng:
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(1) An estimate of the weight of covered electronic devices
expected to be recycled to neet the performance neasures;

(ii) Details on the funding nethodology to be used to fund the
system

(iii) Details on howthe state's existing solid waste and recycling
collection infrastructure will be used to maxi m ze product collection
activities;

(tv) A denonstration that the collection system wll provide
coll ection opportunities across the state, covering all areas where
products are sold; and

(v) Procedures for nonitoring the perfornmance of product recyclers,
including periodic audits, to neet the environnental ly sound managenent
requi renents. Corporation activities may not interfere with or
supersede existing roles and responsibilities of applicable state
regul at ory agenci es.

(c)(i) Once the corporation plan has been submtted to and approved
by the department, the corporation nmay begin to disburse the funds and
i npl enent the plan. |f the departnent, upon review of the plan, finds
that it fails to neet any of the requirenents, or that the plan cannot
reasonably be expected to achieve the performance neasures, then the
departnment has the authority to suspend fee collection until the plan
has been nodified and the nodifications are approved by the departnent.

(1i) Once per calendar year, the corporation shall file a report
with the departnent that describes the inplenmentation of the system
during the year. The report shall identify the total weight of covered
el ectronic devices received during the preceding year by product
category, together with the total weight of products recycled in each
product category. The report shall also include a |list of all parties
participating in the system

(d) The corporation nmust have a board of directors consisting of
el even nenbers appointed by the departnent. The board nenbers are
appoi nted for two-year terns, except that for the initial term three
menbers are appointed to one-year terns and four nenbers are appointed
to two-year terns. The departnment shall appoint a replacenent if any
vacancy occurs. The board nust consist of representatives of the
fol | ow ng:

(1) Five manufacturers of covered el ectronic devices;

(1i) Two retailers of covered el ectronic devices;

p. 7 HB 2811



©O© 00 N O Ol WDN P

[ S N
a A WO N L O

16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

(1i1) One recycler of covered el ectronic devices;

(tv) One environnental not-for-profit organization with experience
in the recycling of covered el ectronic devices; and

(v) Two governnent representatives, including one from |ocal
gover nnent .

(e) The board shall select the chief executive officer along with
the officers of the corporation. The chief executive officer and
officers run the day-to-day operations of the corporation and report to
the board at | east once a year.

(4) The corporation shall encourage collectors, transporters, and
recyclers to coordinate their efforts in order to mnimze costs. Al
contracts issued by the corporation for recyclers nmust be conpetitively
bid and the contracts may not prohibit or affect any contract,
franchise, permt, or other arrangenent regarding the collection or
recycling of other solid or household hazardous waste.

NEW SECTION. Sec. 7. (1) The corporation may not disburse funds
unless the plan denonstrates that the covered electronic devices
collected by the applicant will be recycled, refurbished, or disposed
in a manner that is in conpliance with all applicable federal, state,
and | ocal |aws, regul ations, and ordi nances, and that the devices wl|
not be exported for disposal in a manner that poses a significant risk
to the public health or the environnent.

(2) The departnent shall establish performance requirenments for
recyclers eligible to receive funds from the corporation. The
departnment shall require recycling vendors, at a mnimm to
denonstrate conpliance with the United States environnmental protection
agency's guidance on environnentally sound managenent of electronic
products in addition to any other requirenents mandated by state | aw

(3) The departnment shall keep on file and update a |list of
recyclers approved to recycle the covered el ectronic devices. A copy
of the list, including all changes to the list since the previous year,

shall be sent to the corporation annually for use in fulfilling its
requi renents under section 6 of this act.
(4) The departnent shall imediately renove from the |ist any

recycler who, as the result of an audit by the corporation or the
departnent, has failed to neet the criteria established under
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subsection (1) of this section, or who has been convicted of violating
any federal, state, or local statute related to the collection,
transport, or processing of covered el ectronic products.

(5) The corporation and its board are not financially |iable for
any violation of a federal, state, or local law, by a recycler
appearing on the |list created and updated by the departnent.

NEW SECTION. Sec. 8. (1) Beginning July 1, 2007, a manufacturer
may not offer for sale in this state a covered el ectroni c device unl ess
a visible, per manent | abel clearly identifying the brand or
manuf acturer of that device is affixed to it.

(2) By April 1, 2007, manufacturers of covered el ectronic devices
must notify retailers or distributors that the covered electronic
device is subject to the advance recovery fee.

(3) Beginning July 1, 2007, whichever is later, it is unlawful for
a retailer to sell a covered electronic device in the state unless a
visible fee is collected and remtted back to the corporation.

(4) In the event that a conpany is found in violation of this
section, a civil penalty of twenty-five dollars per violation wll be
assessed by the departnent. Penalty anpbunts and violations will be
cal cul at ed based on the nunber of individual units sold.

(5 Any fine collected under this chapter nmust be transferred to
the departnment. The noney collected and distributed nust be used to
of fset enforcenent expenses.

(6) Manufacturers and retailers, upon providing a sixty-day notice
to the attorney general and to a manufacturer or retailer who is not
collecting and remtting the fee, have the right to sue that
manuf acturer or retailer for failure to collect and/or remt the fee to
the corporation. During the sixty-day notice period, if the attorney
general initiates action against the manufacturer or retailer, then the
ability of the manufacturer to sue is extinguished. Manufacturers and
retailers who successfully chall enge a nonconpliant nmanufacturer shal
be entitled to receive their litigation costs as well as double the
penal ti es assessed under this chapter.

NEW SECTION. Sec. 9. (1) The departnent, upon review of the
second annual report of the corporation, has the authority to ban the
di sposal of covered el ectronic products in the state. Wen naking that
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determ nation, the departnent nust find that the program has sufficient
infrastructure in place to handle the collection and processing of all
covered electronic products generated annually in the state. The
department nust al so take into account market devel opnment for uses of
the recycled nmaterials, both within and outside the state, and other
factors prior to proposing a disposal ban.

(2) If the departnent does institute such a ban, the departnent has
the authority to fine anyone who know ngly disposes of a covered
product in violation of the ban twenty-five dollars per unauthorized
unit of product plus the cost of recycling that product.

NEW SECTION. Sec. 10. The corporation shall establish a market
devel opnent program to enhance existing, or develop new, end markets
for remanufactured products and recycled materials. No nore than one
percent of the funds may be spent on this program

NEW SECTION. Sec. 11. (1) Any state departnent or |oca
governnent that purchases or |eases equipnment, materials, or supplies
shall require each prospective bidder, to certify that it, and its
agents, subsidiaries, partners, joint ventures, and subcontractors for
the procurenent, are in conpliance with this chapter. Failure to
provide the certification renders the prospective bidder and its
agents, subsidiaries, partners, joint ventures, and subcontractors
ineligible to bid on the procurenent.

(2) Any person awarded a contract by a state departnent or |oca
governnent that is found to be in violation of this chapter is subject
to the foll ow ng sanctions:

(a) The contract nust be voided by the entity to which the
equi pnent, materials, or supplies were provided;

(b) The contractor is ineligible to bid on any contract for a
period of three years; and

(c) If the attorney general establishes that a contractor as a
result of violating this chapter obtained any noney, property, or
benefit, the court may, in addition to any other renedy, order the
di sgorgenent of the unlawfully obtai ned noney, property, or benefit in
the interest of justice.
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NEW SECTION.  Sec. 12. (1) The fifth year collection goal is one
and three-quarters pounds per capita of covered electronic devices.
After the fifth year or upon achievenent of this collection goal, the

depart nent, working wth the corporation, w | | establish the
performance goals as neasure of pounds collected per capita for future
years.

(2) In establishing annual performance goals for the first five
years, the corporation shall take into consideration the tinme required
for ranping up the required infrastructure for such a system I f at
any point follow ng enactnent of this chapter the corporation concl udes
that the one and three-quarters pounds per <capita goal 1is not
practicable, the corporation shall report such a finding to the
departnment and the |egislature and recommend that the goal be adjusted.

(3) The corporation is responsible for achieving the collection
goal .

NEW SECTION. Sec. 13. (1) Manufacturers are responsible for all
of the follow ng:

(a) Collecting and remtting the advanced recycling fee on all
direct sales to final custoners in the state, including telephone,
cat al ogue, and internet sales;

(b) Making information available to consuners describing where and
how to return, recycle, and dispose of the covered el ectronic products,
t hrough the use of product operation manuals, industry or manufacturer
web sites, product |abels, packaging inserts, or toll-free tel ephone
nunbers;

(c) Providing recyclers with information on the type and | ocation
of hazardous substances in the covered products.

(2) Beginning July 1, 2007, and annually thereafter, manufacturers
must submt a report to the departnent on their environnental
i nprovenents. As a mininmum the report shall contain the foll ow ng:

(a) The estimated sale of the covered products within the state in
t he past year;

(b) A baseline, or set of baselines that shows the total estinated
anounts of |ead, nercury, hexavalent chronme, and cadmum utilized in
ROHS exenpt applications in products sold within the state in the
previ ous year;
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(c) A baseline, or set of baselines that shows the total estinmated
anounts of recyclable materials contained in covered electronic
products sold within the state in the previous year, and increases the
use of those materials over previous years; and

(d) A baseline, or set of baselines that describes any efforts to
desi gn covered el ectronic products for recycling and goals or plans for
further increasing design for recycling.

(3) In lieu of an individual report, manufacturers may submt the
information in a collated report submtted via a trade association
provided that information about an individual conpany can be nade

available to the state upon witten request by the departnent. The
department can only make such a request for auditing purposes and not
more than once during a five-year period. The state may not nmake
public any confidenti al business information <clained by the

manuf acturer in the report.

(4) A report submtted to another state or to the federal
governnment that contains the sane information as required in this
section may be accepted by the departnent in lieu of a separate report
for the state.

NEW SECTION. Sec. 14. The departnment may adopt rules for the
pur pose of adm nistering this chapter.

NEW SECTION. Sec. 15. During 2014, the departnment shall convene
a stakehol der group to eval uate the program and nake recommendati ons to
the legislature by January 1, 2015, as to whether to:

(1) Continue the advanced recycling fee;

(2) Inplenment another financing alternative; or

(3) Determne that no outside financing nechanismis required to
ensure that the systemis financially solvent.

NEW SECTION. Sec. 16. Sections 1 through 15 of this act
constitute a new chapter in Title 19 RCW

~-- END ---
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