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H 3765. 1

HOUSE BI LL 2710

St ate of WAshi ngt on 590th Legislature 2006 Regul ar Session
By Representatives Buck and B. Sullivan

Read first tine 01/12/2006. Referred to Conmmttee on Natural
Resour ces, Ecol ogy & Parks.

AN ACT Relating to clarifying the process for hydraulic permt
appeal s; and anendi ng RCW 77.55. 021 and 77.55. 301.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW 77.55.021 and 2005 c 146 s 201 are each anended to
read as foll ows:

(1) Except as provided in RCW 77.55.031, 77.55.051, and 77.55. 041,
in the event that any person or governnent agency desires to undertake
a hydraulic project, the person or governnent agency shall, before
comrenci ng work thereon, secure the approval of the departnent in the
form of a permt as to the adequacy of the neans proposed for the
protection of fish life.

(2) Aconplete witten application for a permt may be submtted in
person or by registered mail and must contain the follow ng:

(a) General plans for the overall project;

(b) Conpl ete plans and specifications of the proposed construction
or work within the nean higher high water line in saltwater or within
the ordinary high water line in freshwater;

(c) Conplete plans and specifications for the proper protection of
fish life; and
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(d) Notice of conpliance with any applicable requirenents of the
state environnental policy act, unless otherw se provided for in this

chapter.
(3)(a) Protection of fish life is the only ground upon which
approval of a permt may be denied or conditioned. Approval of a

permt may not be unreasonably w thheld or unreasonably conditioned.
Except as provided in this subsection and subsections (8), (10), and
(11) of this section, the departnent has forty-five cal endar days upon
receipt of a conplete application to grant or deny approval of a
permt. The forty-five day requirenent is suspended if:

(1) After ten working days of receipt of the application, the
applicant remai ns unavail able or unable to arrange for a tinely field
eval uation of the proposed project;

(ii) The site is physically inaccessible for inspection;

(ti1) The applicant requests a delay; or

(iv) The departnent is issuing a permt for a stormwater discharge
and is complying with the requirenments of RCW 77.55.161(3)(b).

(b) I'mmedi ately upon determ nation that the forty-five day period
i s suspended, the departnent shall notify the applicant in witing of
the reasons for the del ay.

(c) The period of forty-five cal endar days may be extended if the
permt is part of a nultiagency permt streamining effort and all
participating permtting agencies and the permt applicant agree to an
extended tineline longer than forty-five cal endar days.

(4) If the departnment denies approval of a permt, the departnent
shal | provide the applicant a witten statenent of the specific reasons
why and how the proposed project would adversely affect fish life
| ssuance, denial, conditioning, or nodification of a permt shall be
appeal able to ((the—departwent—eor)) the board as specified in RCW
77.55.301 within thirty days of the notice of decision.

(5 (a) The permttee nust denonstrate substantial progress on
construction of that portion of the project relating to the permt
within two years of the date of issuance.

(b) Approval of a permt is valid for a period of up to five years
fromthe date of issuance, except as provided in (c) of this subsection
and in RCW 77.55. 151.

(c) A permit remains in effect without need for periodic renewal
for hydraulic projects that divert water for agricultural irrigation or
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stock watering purposes and that involve seasonal construction or other
work. A permt for streanbank stabilization projects to protect farm
and agricultural land as defined in RCW 84.34.020 renains in effect
w t hout need for periodic renewal if the problem causing the need for
the streanbank stabilization occurs on an annual or nore frequent

basi s. The permttee nust notify the appropriate agency before
commencing the construction or other work within the area covered by
the permt.

(6) The departnment may, after consultation wth the permttee,
nodify a permt due to changed conditions. The nodification becones
effective unless appealed to ((the—departrent—eor)) the board as
specified in RCW 77.55.301 within thirty days from the notice of the
proposed nodification. For hydraulic projects that divert water for
agricultural irrigation or stock watering purposes, or when the
hydraulic project or other work is associated wth streanbank
stabilization to protect farmand agricultural |and as defined in RCW
84.34.020, the burden is on the departnent to show that changed
conditions warrant the nodification in order to protect fish life.

(7) Apermttee may request nodification of a permt due to changed
conditions. The request nust be processed within forty-five cal endar
days of receipt of the witten request. A decision by the departnent
may be appealed to the board as specified in RCW 77.55.301 within
thirty days of the notice of the decision. For hydraulic projects that
divert water for agricultural irrigation or stock watering purposes, or
when the hydraulic project or other work is associated with streanbank
stabilization to protect farmand agricultural |and as defined in RCW
84.34.020, the burden is on the permttee to show that changed
conditions warrant the requested nodification and that such a
nodi fication will not inpair fish life.

(8) The departnment or the county legislative authority nay declare

and continue an energency. The county legislative authority shall
imedi ately notify the departnment if it declares an energency under
this subsecti on. The depart nent, t hr ough its aut hori zed
representatives, shall issue imediately, upon request, oral approval

for a stream crossing, or work to renove any obstructions, repair
exi sting structures, restore streanbanks, protect fish [ife, or protect
property threatened by the stream or a change in the stream flow
wi t hout the necessity of obtaining a witten permt prior to comencing
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work. Conditions of the energency oral permt nust be established by
t he departnent and reduced to witing within thirty days and conplied
with as provided for in this chapter. The departnent may not require
the provisions of the state environnental policy act, chapter 43.21C
RCW to be met as a condition of issuing a permt wunder this
subsecti on.

(9) Al state and |ocal agencies with authority under this chapter
to issue permts or other authorizations in connection with enmergency
water withdrawals and facilities authorized under RCW 43. 83B. 410 shal
expedite the processing of such permts or authorizations in keeping
with the enmergency nature of such requests and shall provide a decision
to the applicant wthin fifteen calendar days of the date of
appl i cation.

(10) The departnent or the county legislative authority may
determ ne an i nmm nent danger exists. The county |legislative authority

shall notify the departnent, in witing, if it determnes that an
i mMm nent danger exists. In cases of inmm nent danger, the departnment
shall issue an expedited witten permt, upon request, for work to

renmove any obstructions, repair existing structures, restore banks
protect fish resources, or protect property. Expedited permt requests
require a conplete witten application as provided in subsection (2) of
this section and nust be issued within fifteen cal endar days of the
receipt of a conplete witten application. Approval of an expedited
permt is valid for up to sixty days from the date of issuance. The
departnment may not require the provisions of the state environnenta
policy act, chapter 43.21C RCW to be net as a condition of issuing a
permt under this subsection.

(11) The departnent may issue an expedited witten permt in those
i nstances where normal permt processing would result in significant
hardship for the applicant or unacceptable damage to the environnent.
Expedited permt requests require a conplete witten application as
provided in subsection (2) of this section and nust be issued within
fifteen cal endar days of the receipt of a conplete witten application.
Approval of an expedited permt is valid for up to sixty days fromthe
date of issuance. The departnent may not require the provisions of the
state environnental policy act, chapter 43.21C RCW to be net as a
condition of issuing a permt under this subsection.
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Sec. 2. RCW 77.55.301 and 2005 c 146 s 801 are each anended to
read as foll ows:

(1) There is created within the environnental hearings office under
RCW 43. 21B. 005 the hydraulic appeals board of the state of Wshi ngton.

(2) The board consists of three nenbers: The director of the
departnent of ecology or the director's designee, the director of the
departnent of agriculture or the director's designee, and the director
or the director's designee of the departnent. A decision nust be
agreed to by at least two nenbers of the board to be final.

(3) The board may adopt rules necessary for the conduct of its
powers and duties or for transacting other official business.

(4) The board shall make findings of fact and prepare a witten
deci sion in each case decided by it. The finding and decision shall be
ef fective upon being signed by two or nore board nenbers and upon bei ng
filed at the board' s principal office, and shall be open to public
i nspection at all reasonable tines.

(5) The board has exclusive jurisdiction to hear appeals arising
from the approval, denial, conditioning, or nodification of a permt
i ssued by the departnent ((—a)—Ynder—the—autherity—granted—+n—RCOW
55021 +For—the—diversionr—of—water—for—agreutural—r+rigaten—or

F55141—or—{dy—wnder—the—auwthoriby—granted—+n+ROW77-55-181) ) under
this chapter.

(6) (a) Any person aggrieved by the approval, denial, conditioning,
or nodification of a permt under ((REA+~55-021)) this chapter nmay,
except as otherwi se provided in chapter 43.21L RCW seek review from
the board by filing a request for the sane within thirty days of notice
of the approval, denial, conditioning, or nodification of the permt.

(b) The review proceedi ngs authorized in (a) of this subsection are
subject to the provisions of chapter 34.05 RCW pertaining to procedures
i n adj udi cative proceedings.

~-- END ---
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