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HOUSE BI LL 2640

St ate of WAshi ngt on 590th Legislature 2006 Regul ar Session

By Representatives B. Sullivan, McCoy, O Brien, Haler, Sells, Mrris,
Ericks, Strow and Dunn

Read first time 01/11/2006. Referred to Conmttee on Technol ogy,
Ener gy & Conmuni cati ons.

AN ACT Relating to biotechnology product and nedical device
manuf acturing tax incentives; anmending RCW 82.04.440 and 82.32.600;
adding a new section to chapter 82.32 RCW adding new sections to
chapter 82.04 RCW adding a new chapter to Title 82 RCW providing an
effective date; and providing expiration dates.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds that the state's
econony i s increasingly dependent on the expansion of know edge- based
sectors, including the |life sciences. The |legislature also finds that
commrer ci al enterprises in the |life sciences <create high-wage,
hi gh-skilled jobs that are part of the state's effort to encourage
econom c diversification and stability. However, the |egislature also

finds that comrercial |I|ife sciences businesses, particularly in
bi ot echnol ogy product and nedi cal devi ce manufacturing, i ncur
significant costs associated wth capital infrastructure and job

training often years before a product is licensed for marketing or a
facility is licensed for manufacturing by governnental agencies in the
United States and abroad. The legislature also finds that current
state tax policy discourages the growh of these conpanies in two ways:
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(1) Washington state's higher rate of taxation conpared with other
states and nations encourages the export of intellectual property and
comercial operations out of Wshington; and (2) taxing these
busi nesses before facilities, or products produced therein, are
Iicensed for marketing by regul atory agenci es.

The legislature further finds that targeted tax incentives my
encourage the formation, expansion, and retention of comrercial
operations within the |ife sciences sector. The legislature also finds
that tax incentives should be subject to the sane rigorous requirenents
for efficiency and accountability as are other expenditure prograns,
and that tax incentives should therefore be focused to provide the
greatest possible return on the state's investnent.

For these reasons, the |l egislature hereby establishes a program of
busi ness and occupation tax credits for qualified biotechnol ogy product

and nedical device commercial expenditures. The legislature also
hereby establishes a tax deferral program for commercial manufacturing
facilities in this sector. The legislature also hereby provides

preferential tax rates for retailing, wholesaling, and manufacturing
activities related to biotechnol ogy products and nedi cal devices. The
| egislature declares that these limted prograns serve the vital public
purposes of incenting expenditures in comrercial life science
operations and the developnment of enploynent opportunities in this
state. The legislature further declares its intent to create a
contract within the meaning of Article I, section 23 of the state
Constitution as to those businesses that nmake capital investnents in
consideration of the tax deferral programestablished in this chapter.

NEW SECTION. Sec. 2. Unless the <context «clearly requires
otherwse, the definitions in this section apply throughout this
chapter.

(1) "Applicant"” nmeans a person applying for a tax deferral under
this chapter.

(2) "Biotechnology" neans a technol ogy based on the science of
bi ol ogy, m cr obi ol ogy, nmol ecul ar bi ol ogy, cel | ul ar bi ol ogy,
bi ochem stry, or biophysics, or any conbi nati on of these, and includes,
but is not limted to, reconbi nant DNA techni ques, genetics and genetic
engi neering, cell fusion techniques, and new bi oprocesses, using |iving
organi sns, or parts of organisns.
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(3) "Biotechnology product"” neans any virus, therapeutic serum
anti body, protein, toxin, antitoxin, vaccine, blood, blood conponent or
derivative, allergenic product, or analogous product produced through
the application of biotechnology that is wused in the prevention,
treatnent, or cure of diseases or injuries to humans.

(4) "Departnment"” neans the departnent of revenue.

(5 (a) "Eligible investnent project” nmeans an investnent in
qualified buildings or qualified machinery and equipnent, including
| abor and services rendered in the planning, installation, and
construction of the project.

(b) The |l essor or owner of a qualified building is not eligible for
a deferral unless:

(1) The wunderlying ownership of the buildings, machinery, and
equi pnent vests exclusively in the sane person; or

(1i)(A) The lessor by witten contract agrees to pass the economc
benefit of the deferral to the | essee;

(B) The | essee that receives the econom c benefit of the deferra
agrees in witing with the departnment to conplete the annual survey
requi red under section 8 of this act; and

(C© The econom c benefit of the deferral passed to the |lessee is no
| ess than the anmobunt of tax deferred by the |lessor and is evidenced by
witten docunentation of any type of paynent, credit, or other
financial arrangenent between the |essor or owner of the qualified
bui |l di ng and the | essee.

(6)(a) "Initiation of construction” nmeans the date that a buil ding
permt is issued under the building code adopted under RCW 19.27.031
for:

(1) Construction of the qualified building, if the underlying
ownership of the building vests exclusively with the person receiving
the econom c benefit of the deferral;

(1i) Construction of the qualified building, if the economc
benefits of the deferral are passed to a lessee as provided in
subsection (5)(b)(ii)(A) of this section; or

(iii1) Tenant inprovenents for a qualified building, if the economc
benefits of the deferral are passed to a lessee as provided in
subsection (5)(b)(ii)(A) of this section.

(b) "Initiation of construction” does not include soil testing,
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site clearing and grading, site preparation, or any other related
activities that are initiated before the issuance of a building permt
for the construction of the foundation of the building.

(c) If the investnent project is a phased project, "initiation of
construction” shall apply separately to each phase.

(7) "Manufacturing" has the neaning provided in RCW 82.04. 120.

(8) "Medical device" neans an instrunent, apparatus, inplenent,
machi ne, contrivance, inplant, in vitro reagent, or other simlar or
related article, including any conponent, part, or accessory, that is
desi gned or devel oped and:

(a) Recognized in the national fornmulary, or the United States
phar macopei a, or any supplenent to them

(b) I'ntended for use in the diagnosis of disease, or in the cure,
mtigation, treatnent, or prevention of disease or other conditions in
human bei ngs or other animals; or

(c) Intended to affect the structure or any function of the body of
man or other animals, and which does not achieve any of its primary
i nt ended purposes through chem cal action within or on the body of nman
or other animals and which is not dependent upon being netabolized for
t he achi evenent of any of its principal intended purposes.

(9) "Person" has the nmeani ng provided in RCW82. 04. 030.

(10) "Qualified buildings" means construction of new structures
and expansi on or renovation of existing structures for the purpose of
i ncreasing floor space or production capacity used for biotechnol ogy
product manufacturing or nedical device manufacturing activities,
including plant of fices, commer ci al | aboratories for process
devel opnent, quality assurance and quality control, and warehouses or
other facilities for the storage of raw material or finished goods if
the facilities are an essential or an integral part of a factory,
plant, or |aboratory used for biotechnology product manufacturing or

medi cal device manufacturing. If a building is wused partly for
bi ot echnol ogy product manufacturing or nedical device manufacturing and
partly for other purposes, the applicable tax deferral shall be

determ ned by apportionnent of the costs of construction under rules
adopt ed by the departnent.

(11) "Qualified machinery and equi pnent” neans all new industri al
and research fixtures, equipnent, and support facilities that are an
i ntegral and necessary part of a biotechnol ogy product manufacturing or
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medi cal device manufacturing operation. "Qualified machinery and
equi pnent” includes: Conputers; software; data processing equi pnent;
| abor at ory equi pnent; manufacturing conponents such as belts, pulleys,
shafts, and noving parts; nolds, tools, and dies; operating structures;
and all equi pnent used to control or operate the machinery.

(12) "Recipient” neans a person receiving a tax deferral under this
chapter.

NEW SECTION. Sec. 3. Application for deferral of taxes under this
chapter nust be nmade and approved before initiation of the construction
of the investnent project or acquisition of equipnment or machinery.
The application shall be made to the departnent in a form and manner
prescribed by the departnent. The application shall contain
information regarding the location of the investnent project, the
applicant's average enploynent in the state for the prior year,
estimated or actual new enploynent related to the project, estinmated or
actual wages of enployees related to the project, estimted or actual
costs, time schedules for conpletion and operation, and other
information required by the departnent. The departnent shall rule on
the application within sixty days.

NEW SECTION. Sec. 4. (1) The departnent shall issue a sales and
use tax deferral certificate for state and |ocal sales and use taxes
due under chapters 82.08, 82.12, and 82.14 RCW for each eligible
i nvest nent project.

(2) No certificate shall be issued for an eligible investnent
project under this chapter and chapter 82.60 or 82.63 RCW

(3) The departnent shall keep a running total of all deferrals
grant ed under this chapter during each fiscal biennium

(4) This section expires January 1, 2017.

NEW SECTION. Sec. 5. (1) Except as provided in subsection (2) of
this section and section 8 of this act, taxes deferred under this
chapt er need not be repaid.

(2)(a) If, on the basis of the survey under section 8 of this act
or other information, the departnent finds that an investnent project
is wused for purposes other than qualified biotechnology product
manuf acturing or nedical device manufacturing activities at any tinme

p. 5 HB 2640



a b~ W N

© 00 N O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

during the calendar year in which the eligible investnent project is
certified by the departnent as having been operationally conpleted, or
at any tinme during any of the seven succeeding calendar years, a
portion of deferred taxes shall be imediately due and payable
according to the foll ow ng schedul e:

Y ear in which use occurs % of deferred taxes due
100%

87.5%

75%

62.5%

50%

37.5%

25%

12.5%

0 N O O b~ WDN B

(b) If a recipient of the deferral fails to conplete the annua
survey required under section 8 of this act by the date due, the anount
of deferred tax specified in section 8(6) of this act shall be
i mredi ately due and payable. |If the econom c benefits of the deferral
are passed to a |l essee as provided in section 2 of this act, the | essee
is responsible for paynent to the extent the |essee has received the
econom ¢ benefit.

(3) For a violation of subsection (2)(a) of this section, the
departnment shall assess interest at the rate provided for delinquent
t axes, but not penalties, retroactively to the date of deferral. The
debt for deferred taxes shall not be extinguished by insolvency or
other failure of the recipient. Transfer of ownership does not
termnate the deferral. The deferral is transferred, subject to the
successor neeting the eligibility requirenments of this chapter, for the
remai ni ng periods of the deferral.

(4) Notwi t hstandi ng subsection (2) of this section, deferred taxes
on the follow ng need not be repaid:

(a) Machinery and equi pnent, and sales of or charges nade for | abor
and services, which at the tinme of purchase would have qualified for
exenption under RCW 82. 08. 02565; and

(b) Machinery and equi pnment which at the tine of first use would
have qualified for exenption under RCW 82. 12. 02565.
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NEW SECTION. Sec. 6. Chapter 82.32 RCW applies to the
adm nistration of this chapter.

NEW SECTION. Sec. 7. Applications, surveys, and any other
information received by the departnment under this chapter are not
confidential and are subject to disclosure.

NEW SECTION. Sec. 8. A new section is added to chapter 82.32 RCW
to read as foll ows:

(1) For the purposes of this section, "biotechnology product and
medi cal device business tax incentive" or "tax incentive" neans the
sal es and use tax deferrals under chapter 82.-- RCW(sections 1 through
7 of this act), the preferential tax rates under section 9 of this act,
or the tax credit under section 10 of this act.

(2) The legislature finds that accountability and effectiveness are
i nportant aspects of setting tax policy. In order to nake policy
choices regarding the best wuse of Ilimted state resources, the
| egi sl ature needs information to eval uate whether the stated goals of
| egi sl ati on were achi eved.

(3) The goals of the biotechnology product and nedical device
busi ness tax incentives are to:

(a) Encourage the creation, expansion, and retention of conmerci al
bi ot echnol ogy product and nedi cal device manufacturing operations and
rel ated job opportunities; and

(b) Fully wmture the life sciences industry by creating a
sust ai nabl e commerci al sector

(4)(a) A person who receives the benefit of a biotechnol ogy product
and nedi cal device business tax incentive shall provide an annual
survey to the departnment. The survey is due by March 31st follow ng
any year in which a tax incentive is clainmed or used. The survey shal
not include nanes of enployees. The survey shall include the anmount of
the tax incentives clained or used for the reporting year. The survey
shall also include the follow ng information for enploynment positions
i n Washi ngt on:

(i) The nunber of total enploynent positions;

(i) Full-time, part-tinme, and tenporary enploynment positions as a
percent of total enploynent;
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(ii1) The nunber of enploynent positions according to the follow ng
wage bands: Less than thirty thousand dollars; thirty thousand dollars
or greater, but less than sixty thousand dollars; and sixty thousand
dollars or greater. A wage band containing fewer than three
i ndi vi dual s may be conbi ned wth anot her wage band; and

(iv) The nunmber of enploynent positions that have enpl oyer-provi ded
medi cal , dental, and retirenent benefits, by each of the wage bands.

(b) The departnment may request additional information necessary to
measure the results of the tax incentive, to be submtted at the sane
time as the survey.

(c) Al information collected under this subsection, except the
anmount of the tax incentive clainmed or wused, is deened taxpayer
i nformati on under RCW 82. 32. 330 and is not disclosable. Information on

the anmpbunt of tax incentive clained or used is not subject to the
confidentiality provisions of RCW82.32.330 and nmay be disclosed to the
public upon request.

(5) The departnent shall use the information fromthis section to
prepare sunmmary descriptive statistics by category. No fewer than
three taxpayers shall be included in any category. The depart nent
shall report these statistics to the |egislature each year by Septenber
1st.

(6) If a person fails to submt an annual survey under subsection
(4)(a) of this section by the due date of the survey, the departnent
shal | declare the anount of taxes credited as provided in section 10 of
this act, or reduced in the case of a preferential business and
occupation tax rate in section 9 of this act, for that year to be
i mredi atel y due and payable, and for taxes deferred under chapter 82.--
RCW (sections 1 through 7 of this act) 12.5 percent of the deferred tax
fromthe date of deferral shall be innmediately due and payabl e. Excise
t axes payable under this subsection are subject to interest but not
penalties, as provided under this chapter. This information is not
subject to the confidentiality provisions of RCW82.32.330 and may be
di scl osed to the public upon request.

(7) The departnment shall wuse the information to study the tax
specified in subsection (1) of this section. The departnent shall
report to the legislature by Decenber 1, 2009, and Decenber 1, 2015.
The reports shall neasure the nunber of new bi ot echnol ogy product and
medi cal device manufacturing facilities established in Washi ngton, the
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anount of investnent in biotechnology product and nedical device
manufacturing facilities, the nunber of facilities and investnent by
firme that wutilized the biotechnology product and nedical device
busi ness tax incentive, the nunber of biotechnol ogy product and nedi cal
device manufacturing jobs in these facilities, the wages and benefits
pai d for biotechnol ogy product and nedi cal device manufacturing jobs,
and the wages and benefits of biotechnol ogy product and nedi cal device
manufacturing jobs conpared to wages and benefits of ot her
manuf acturing jobs and jobs in other econom c sectors.

NEW SECTION. Sec. 9. A new section is added to chapter 82.04 RCW
to be codified between RCW 82.04. 230 and 82.04.298, to read as foll ows:

(1) Upon every person engaging within this state in the business of
bi ot echnol ogy product manufacturing or nedi cal device manufacturing; as
to such persons the anobunt of tax with respect to such business shall,
in the case of manufacturers be equal to the value of the product
manuf actured, or in the case of processors for hire be equal to the
gross proceeds of sales, nmultiplied by the rate of 0.138 percent.

(2) Upon every person engaging within this state in the business of
maki ng sal es at whol esale or sales at retail of biotechnol ogy products
or medi cal devices manufactured by that person; as to such persons the
anount of tax with respect to such business shall be equal to the gross
proceeds of sales of biotechnology products or nedical devices,
mul tiplied by the rate of 0.138 percent.

(3) The definitions in section 2 of this act apply to this section.

(4) This section expires January 1, 2017.

NEW SECTION. Sec. 10. A new section is added to chapter 82.04 RCW
to read as foll ows:

(1) There may be credited against the tax inposed by this chapter,
the value of state-approved, enployer-provided or sponsored job
training services designed to enhance the job-related performnce of
enpl oyees, for those businesses engaged in biotechnol ogy product
manuf acturing or nedi cal device manufacturing.

(2) The value of the state-approved job training services provided
by the enployer to the enpl oyee, w thout charge, shall be determ ned by
the allocation of the cost nmethod using generally accepted accounting
st andar ds.

p. 9 HB 2640
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(3) The credit allowed under this section shall be |[imted to an
anount equal to twenty percent of the value of the state-approved job
training services determ ned under subsection (2) of this section.

(4) Prior to claimng the credit under this section, the business
must obtain approval of the proposed job training service from the
| ocal work force investnment board. The enployer's request for approval
must include a description of the proposed job training service, how
the job training will enhance the enpl oyee's performance, and the cost
of the proposed job training.

(5 A credit earned during one cal endar year nay be carried forward
to subsequent cal endar years until used. No refunds shall be granted
for credits under this section.

(6) Credit may not be clained under this section if the business is
taking the credit under RCW 82.04. 4333.

(7) This section only applies to training for which an application
is approved on or after July 1, 2006.

(8) "Biotechnol ogy product,” "manufacturing," and "nedical device"
have the neanings provided in section 2 of this act.

(9) This section expires January 1, 2017.

Sec. 11. RCW82.04.440 and 2005 ¢ 301 s 3 are each anended to read
as follows:

(1) Every person engaged in activities which are within the purview
of the provisions of tw or nore of sections RCW 82.04.230 to
82.04.298, inclusive, shall be taxable under each paragraph applicable
to the activities engaged in.

(2) Persons taxabl e under RCW 82.04.2909(2), 82.04.250, 82.04.270,
82.04.294(2), ((er)) 82.04.260 (4), or ((£33))) section 9(2) of this
act with respect to selling products in this state shall be allowed a
credit against those taxes for any (a) manufacturing taxes paid with
respect to the manufacturing of products so sold in this state, and/or
(b) extracting taxes paid with respect to the extracting of products so
sold in this state or ingredients of products so sold in this state.
Extracting taxes taken as credit under subsection (3) of this section
may al so be taken under this subsection, if otherw se all owabl e under
this subsection. The anount of the credit shall not exceed the tax
liability arising under this chapter with respect to the sale of those
pr oduct s.
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(3) Persons taxabl e under RCW 82.04. 240 or 82.04.260(1)(b) shall be
allowed a credit against those taxes for any extracting taxes paid with
respect to extracting the ingredients of the products so manufactured
in this state. The anount of the credit shall not exceed the tax
liability arising under this chapter with respect to the manufacturing
of those products.

(4) Persons taxabl e under RCW 82.04. 230, 82.04.240, 82.04.2909(1),
82.04.294(1), ((e+r)) 82.04.260 (1), (2), (4), ((£6)H)) or ((£31)
(11), or section 9(1) of this act with respect to extracting or
manuf acturing products in this state shall be allowed a credit against
those taxes for any (i) gross receipts taxes paid to another state with
respect to the sales of the products so extracted or manufactured in
this state, (ii) manufacturing taxes paid wth respect to the
manuf acturi ng of products using ingredients so extracted in this state,
or (iii) mnufacturing taxes paid wth respect to manufacturing
activities conpleted in another state for products so manufactured in
this state. The amount of the credit shall not exceed the tax
l[iability arising under this chapter with respect to the extraction or
manuf acturing of those products.

(5) For the purpose of this section:

(a) "Goss receipts tax" neans a tax:

(1) Wich is inposed on or neasured by the gross volune of
business, in ternms of gross receipts or in other terns, and in the
determ nation of which the deductions all owed would not constitute the
tax an incone tax or value added tax; and

(i) Wich is also not, pursuant to law or custom separately
stated fromthe sales price.

(b) "State" nmeans (i) the state of Washington, (ii) a state of the
United States other than Washington, or any political subdivision of
such other state, (iii) the District of Colunbia, and (iv) any foreign
country or political subdivision thereof.

(c) "Manufacturing tax" nmeans a gross receipts tax inposed on the
act or privilege of engaging in business as a manufacturer, and
includes (i) the taxes inposed in RCW 82.04.240, 82.04.2909(1),
82.04.260 (1), (2), (4), and ((+3y)) (11), ((and)) 82.04.294(1), and
section 9(1) of this act; and (ii) simlar gross receipts taxes paid to
ot her states.

p. 11 HB 2640
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(d) "Extracting tax" nmeans a gross receipts tax inposed on the act
or privilege of engaging in business as an extractor, and includes the
tax inposed in RCW82.04.230 and simlar gross receipts taxes paid to
ot her states.

(e) "Business", "manufacturer", "extractor", and other ternms used
in this section have the neanings given in RCW 82.04.020 through
82.04. 212, notwithstanding the use of those terns in the context of
descri bing taxes inposed by ot her states.

Sec. 12. RCW 82.32.600 and 2005 ¢ 514 s 1002 are each anended to
read as foll ows:

(1) Persons required to file surveys under RCW 82.04.4452 nust
electronically file wwth the departnent all surveys, returns, and any
other forms or information the departnent requires in an electronic
format as provided or approved by the departnent, unless the departnent
grants relief under subsection (2) of this section. As used in this
section, "returns" has the same neaning as "return” in RCW 82.32. 050.

(2) Upon request, the departnent may relieve a person of the
obligations in subsection (1) of this section if the person's taxes
have been reduced a cunul ative total of |ess than one thousand dollars
from all of the credits, exenptions, or preferential business and
occupation tax rates, for which a person is required to file an annual
survey under RCW 82.04. 4452, 82. 32. 535, 82. 32. 545, 82. 32. 570,
82.32. 560, 82.60.070, ((er)) 82.63.020, or section 8 of this act.

(3) Persons who no longer qualify for relief under subsection (2)
of this section will be notified in witing by the departnent and nust
conply with subsection (1) of this section by the date provided in the
noti ce.

(4) Any survey, return, or any other formor information required
to be filed in an electronic format wunder subsection (1) of this
section is not filed until received by the departnment in an electronic
format.

NEW SECTION. Sec. 13. This act takes effect July 1, 2006.

NEW SECTION. Sec. 14. Sections 1 through 7 of this act constitute
a new chapter in Title 82 RCW

HB 2640 p. 12



NEW SECTION. Sec. 15. If any provision of this act or its

application to any person or circunstance
remai nder of the act or the application of
persons or circunstances is not affected.

~-- END ---

p. 13

is held invalid, the
the provision to other
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