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HOUSE BI LL 2510

St ate of WAshi ngt on 590th Legislature 2006 Regul ar Session
By Representatives Priest, Mrrell, B. Sullivan and Rodne

Read first time 01/10/2006. Referred to Commttee on Judiciary.

AN ACT Relating to early settlenent offers in actions for injuries
resulting from health care; anmending RCW 7.70.070; and adding new
sections to chapter 7.70 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 7.70 RCW
to read as foll ows:

The definitions in this section apply throughout sections 2 through
6 of this act unless the context clearly requires otherw se.

(1) "Allegedly responsible party" neans a health care provider
all eged by the claimant to be responsible for at |east sonme portion of
an injury to the claimant resulting from alleged professional
negligence in the provision of health care.

(2) "Amount recovered" neans the total conpensation, including the
reasonabl e value of nonnonetary conpensation, that an attorney has
obtained on behalf of a claimnt through settlenent, arbitration, or
judgnent, mnus the reasonable costs and expenses incurred by the
attorney in prosecuting or settling the claim

(3) "Claimant" neans any natural person who, in his or her own
right, or vicariously, is seeking conpensation in connection with a
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claim under this chapter for personal injury or wongful death as a
result of alleged professional negligence in the provision of health
care.

(4) "Collateral source" neans conpensation or benefits paid or
payable to the claimant or on the claimant's behalf, to conpensate the
claimant for the injury conplained of, regardless of the right of
recoupnent of any other entity, through subrogation, trust agreenent,
lien, or otherw se.

(5) "Contingent fee" neans conpensation, however cal cul ated, that
is payable only if an anmount is recovered.

(6) "Early settlenent offer”™ neans a settlenent offer nade in
accordance wth section 2 of this act.

(7) "Econom c danmages" has the neaning provided in RCW 4. 56. 250.

(8) "Entity" includes an individual or person.

(9) "Noneconom c danmages" has the neani ng provided i n RCW 4. 56. 250.

NEW SECTION. Sec. 2. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) In any civil action for damages brought under this chapter
against a health care provider based on alleged professiona
negli gence, an allegedly responsible party nay nake an early settl enent
offer at any tine prior to one hundred twenty days after the claimis
filed wwth a court. To qualify as an early settlenent offer, the offer
must include a good faith offer to conpensate the claimant for the
claimant's current and future econom c damages suffered as a result of
the allegedly responsible party's act or omssion, |ess collateral
source benefits available to the claimnt, and for reasonable hourly
attorneys' fees for the claimant. The early settlenent offer nust be
in witing and communi cated to the claimant by certified mail. The
of fer nmust remain open for acceptance for a mninmumof thirty days from
the date the offer is received by the clai mnt.

(2) An allegedly responsible party may anmend or issue an additiona
early settlement offer prior to one hundred twenty days after the
action is commenced. The claimant may extend the time for receiving
the offer beyond this period.

(3) An attorney who receives an early settlenent offer shal
provide a true and conplete copy of the offer to his or her client.
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(4) A claimant who agrees in witing to an early settlenent offer
may not bring or continue a civil action, based on the sane alleged
prof essi onal negligence, against the allegedly responsible party who
made the early settlenment offer or any other allegedly responsible
parties who joined in the early settlenent offer under subsection (5)
of this section.

(5) An offer under subsection (1) of this section may include other
al l egedly responsible parties who were involved in the events that gave
rise to the civil action, regardless of the theory of liability on
which the claim is based, with their consent. If, after an early
settlement offer is made and accepted, the participants in the offer
di spute their relative contributions to the paynents to be nmade to the
cl ai mant, such disputes shall be resolved through binding arbitration
i n accordance with chapter 7.04 RCW

(6) The claimant may reject an offer of conpensation made under
subsection (1) of this section and elect to bring or nmaintain a civil
action for damages. Upon rejection of an offer of conpensation that
conplies with the requirenents of subsection (1) of this section, the
claimant may recover danmages in the civil action only if the clai mant
proves by clear and convincing evidence that the allegedly responsible
party caused the injury by reckless, willful, or wanton conduct.

NEW SECTION. Sec. 3. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) An attorney who represents a person alleging personal injury or
death resulting from professional negligence in the provision of health
care, and who represents the person on a contingent-fee basis, shal
send a demand for conpensation by certified mail to each allegedly
responsible party prior to comencing a court action. In the event
that multiple allegedly responsible parties are known to the attorney,
a demand must be sent on the sanme date to each party. The demand nust
specify the anpunt of conpensation sought and nust set forth the
material facts, docunentary evidence, and other information relevant to
t he demand, i ncl udi ng:

(a) The nane and address of the claimant or of the person on whose
behal f the claimis being made;

(b) A brief description of howthe injury or |oss occurred;
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(c) The nanes and, if known, the addresses and tel ephone nunbers of
all known witnesses to the injury or |oss;

(d) Copies of photographs in the claimant's possession which relate
to the injury or |oss;

(e) The basis for claimng that the party to whom the denmand is
addressed is responsible or partially responsible for the injury or
| oss;

(f) A description of the nature of the injury or loss, including
the dates and nature of the care or services provided, and the nanes
and addresses of all physicians and other health care providers that
provi ded nmedi cal care or services to the claimant or injured party;

(g0 Medical records relating to the injury, including those
involving a prior injury or preexisting nedical condition which would
be di scoverable by the allegedly responsible party during the course of
litigation or, in lieu thereof, executed releases authorizing the
all egedly responsible party to obtain the records directly fromthose
heal th care providers who provided treatnent to the claimnt; and

(h) Docunentation of any nedical expenses, |ost wages, persona
| osses, and other economic and noneconom ¢ danages suffered as a
consequence of the injury or |oss.

(2) The attorney shall mail copies of each demand to the clai mant
and to each allegedly responsible party.

(3) A claimant's attorney who learns of an additional allegedly
responsible party after making a demand for conpensation under
subsection (1) of this section shall send a denmand for conpensation to
the newy discovered allegedly responsible party and simultaneously
mail a copy of the demand to each of the other allegedly responsible
parties and to the clai mant.

(4) In the event that a claimant's attorney |earns of an additional
al l egedly responsible party nore than ninety days after nmaki ng a demand
for conpensation under subsection (1) of this section, the attorney
shall not be required to send a denand to that party nor do the fee
limtations inposed under section 5 (1) and (2) of this act apply with
regard to an anmpunt recovered from that party, except as provided by
this subsection. An attorney who fails as a result of a breach of the
standard of care to learn of an additional allegedly responsible party
within ninety days of sending a demand for conpensation to another
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all egedly responsi ble party shall not collect a fee in excess of that
al l oned under section 5 (1) and (2) of this act with respect to an
anount recovered fromthe additional allegedly responsible party.

NEW SECTION. Sec. 4. A new section is added to chapter 7.70 RCW
to read as foll ows:

An allegedly responsible party is under no obligation to issue a
response to a demand for conpensati on nade under section 3 of this act.
The fact that a demand for conpensation was or was not made, the fact
that an early settlenent offer was or was not nade, and the anount of
any demand or settlenent offer made are inadmssible at a trial arising
fromthe injury or |oss.

NEW SECTION. Sec. 5. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) An attorney who represents a claimant who has accepted an early
settlenment offer under section 2 of this act shall not collect an
anount as conpensation for the attorney's services that is nore than
the attorney's reasonable hourly fees for the services perforned.

(2) An attorney who represents a claimnt who has rejected or
failed to accept an early settlenment offer shall not <collect a
contingent fee that is greater than twenty percent of the anount of the
early settlenment offer plus the percentage of the anount recovered in
excess of the early settlenent offer as was agreed to by the cl ai mant
and the attorney.

(3) A claimant's attorney who has failed to nake a demand for
conpensati on under section 3 of this act, or who has omtted fromthe
demand any information required under section 3 of this act of a
material nature which the attorney had in his or her possession, or
which was readily available to himor her, or of which the attorney had
knowl edge, shall not collect a contingent fee greater than twenty
percent of the anobunt recovered.

(4) A claimant's attorney who has failed to provide his or her
client a true and conplete copy of an early settlenment offer received
by the attorney, as required under section 2 of this act, shall not
collect a contingent fee greater than twenty percent of the anount
recovered.
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(5) An attorney shall disclose, plainly and in witing, to
cl ai mnts whom the attorney proposes to represent on a contingent-fee
basis: (a) The fee limtations inposed by this section; and (b) the
fact that such limtations are maximumlimts and that the attorney and
claimant may negotiate a | ower fee.

The attorney shall also provide to each claimant a copy of this
act .

(6) The fee limtations inposed by this section may not be wai ved.

(7) This section applies to all attorneys practicing in this state,
i ncl udi ng attorneys prosecuting clainms filed in federal court, to the
maxi mum extent permtted by federal |aw

NEW SECTION. Sec. 6. A new section is added to chapter 7.70 RCW
to read as foll ows:

A fiduciary relationship applies with respect to a fee agreenent
bet ween an attorney and a cl ai mant.

Sec. 7. RCW 7.70.070 and 1975-'76 2nd ex.s. ¢ 56 s 12 are each
anmended to read as foll ows:

(1) The court shall, in any action under this chapter, determ ne
the reasonabl eness of each party's attorneys fees. The court shall
take into consideration the follow ng:

((H)) (a) The tine and | abor required, the novelty and difficulty
of the questions involved, and the skill requisite to performthe |egal
servi ce properly;

((2)) (b) The likelihood, if apparent to the client, that the
acceptance of the particular enploynent will preclude other enploynent
by the | awyer;

((63))) (c) The fee customarily charged in the locality for simlar
| egal services;

((4))) (d) The anmount involved and the results obtained;

((65))) (e) The tine |[imtations inposed by the client or by the
ci rcunst ances;

((66))) (f) The nature and I ength of the professional relationship
with the client;

((6H)) (g) The experience, reputation, and ability of the |awer
or lawers performng the services;

((68))) (h) Whether the fee is fixed or contingent.
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(2) An attorney's contingency fee is limted to the maxi nrum
pernmissible fee all owed under section 5 of this act.

~-- END ---
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