D 01~ W DN PP

10
11
12
13
14
15
16
17
18

Z-0647. 2

HOUSE BI LL 2304

St ate of WAshi ngt on 590th Legislature 2005 Regul ar Sessi on

By Representatives Sommers, MCoy and WIllianms; by request of Ofice
of Fi nanci al Managenent

Read first tinme 03/24/2005. Referred to Commttee on Appropriations.

AN ACT Relating to debts owed to the departnent of social and
health services for nedical assistance and recovery of those debts;
amending RCW 65. 04. 050, 6. 13. 080, 43. 20B. 010, 43. 20B. 030, and
43. 20B. 080; adding a new section to chapter 74.04 RCW adding a new
section to chapter 64.04 RCW and adding a new section to chapter
43. 20B RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 74.04 RCW
to read as foll ows:

(1) Wen an individual receives public assistance as defined in RCW
74.04.005 and the individual is the holder of record title to real
property or the purchaser under a | and sale contract, the departnent of
social and health services may present to the county clerk for
recording in the deed and nortgage records of a county a request for
notice of transfer or encunbrance of the real property.

(2) Atitle insurance conpany or agent shall provide the departnent
with a notice of transfer or encunbrance as required in section 2 of
this act.
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(3) If the departnment has caused a request for notice of transfer
or encunbrance to be recorded in the deed and nortgage records, the

departnment shall present to the county <clerk for recording a
term nation of request for notice of transfer or encunmbrance when, in
the judgnent of the departnent, it is no |onger necessary or

appropriate for the departnment to nonitor transfers or encunbrances
related to the real property.

(4) The departnent shall adopt by rule a formfor the request for
notice of transfer or encunbrance and the term nation of request for
notice of transfer or encunbrance that, at a m ni num

(a) Contains the nane of the public assistance recipient and a
departnental case identifier or other appropriate information that
links the individual who is the holder of record title to real property
or the purchaser under a |l and sale contract to the individual's public
assi stance records;

(b) Contains the |legal description of the real property;

(c) Contains a mailing address for the departnment to receive the
notice of transfer or encunbrance; and

(d) Conplies with the requirenents for recording in RCW 36.18. 010
for those forns intended to be recorded.

(5) The departnent shall pay the recording fee required by the
county cl erk under RCW 36.18. 010.

(6) The request for notice of transfer or encunbrance described in
this section does not affect title to real property and is not a lien
on, encunbrance of, or other interest in the real property.

NEW SECTION. Sec. 2. A new section is added to chapter 64.04 RCW
to read as foll ows:

(1) Atitle insurance conpany or agent that discovers the presence
of a request for notice of transfer or encunbrance under section 1 of
this act in the deed and nortgage records when performng a title
search on real property shall:

(a) Provide the departnent of social and health services with a
notice of transfer or encunbrance of the real property within thirty
days of a transfer or encunbrance that results in the issuance of a
certificate of title insurance; and

(b) Disclose the presence of the request for notice of transfer or
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encunbrance in any report prelimnary to, or any commtnent to offer,
a certificate of title insurance for the real property.

(2) If the departnment of social and health services has caused to
be recorded a termnation of request for notice of transfer or
encunbrance in the deed and nortgage records, a title insurance conpany
or agent is no longer required to provide the notice of transfer or
encunbrance required by subsection (1)(a) of this section for the
affected real property.

(3) The departnent of social and health services shall adopt by
rule a nodel form for notice of transfer or encunbrance required by
subsection (1)(a) of this section. A title insurance conpany or agent
shall use the nodel formor a formsubstantially simlar to the nodel
form when notifying the departnent under subsection (1)(a) of this
section.

Sec. 3. RCWG65.04.050 and 1996 ¢ 143 s 4 are each anended to read
as foll ows:
Every auditor or recording officer nust keep a general index,

direct and inverted. The index may be either printed on paper or
produced on mcrofilm or mcrofiche, or it can be created from a
conputeri zed data base and di spl ayed on a video display termnal. Any
reference to a prior record location nunber nmay be entered in the
remar ks col um. Any property legal description contained in the

i nstrunent nust be entered in the description of property colum of the
general index. The direct index shall be divided into eight columms,
and with heads to the respective colums, as follows: Date of
reception, grantor, grantee, nature of instrunent, volune and page
where recorded and/or the auditor's file nunber, remarks, description
of property, assessor's property tax parcel or account nunber. The
auditor or recording officer shall correctly enter in such index every
i nstrunent concerning or affecting real estate which by lawis required
to be recorded, the nanmes of grantors being in al phabetical order. The
inverted index shall also be divided into eight colums, precisely
simlar, except that "grantee" shall occupy the second colum and
"grantor" the third, the nanmes of grantees being in al phabetical order.
The auditor or recording officer may conbine the direct and indirect
indexes into a single index if it contains all the information required
to be contained in the separate direct and indirect indexes and the
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nanmes of all grantors and grantees can be found by a person searching
t he conbined i ndex. For the purposes of this chapter, the term
"grantor" means any person conveying or encunbering the title to any
property, or any person agai nst whom any |is pendens, judgnent, notice
of lien, order of sale, execution, wit of attachnment, ((e+)) clains of
separate or community property, or notice for request of transfer or
encunbrance under section 1 of this act shall be placed on record. The
auditor or recording officer shall also enter in the general index, the
nanme of the party or parties platting a town, village, or addition in
the colum prescribed for "grantors," describing the grantee in such
case as "the public.”™ However, the auditor or recording officer shal
not receive or record any such plat or map until it has been approved
by the mayor and comon council of the nunicipality in which the
property so platted is situated, or if the property be not situated
Wi thin any nunicipal corporation, then the plat nust be first approved
by the county |legislative authority. The auditor or recording officer
shall not receive for record any plat, map, or subdivision of |and
bearing a nanme the sane or simlar to the nanme of any map or plat
already on record in the office. The auditor or recording officer may
establish a nane reservation system to preclude the possibility of
duplication of nanes.

NEW SECTION. Sec. 4. A new section is added to chapter 43.20B RCW
to read as foll ows:

Consistent with 42 US C Sec. 1396(p), in the case of an
i ndividual who is an inpatient in a nursing facility, internedi ate care
facility for individuals with nental retardation, or other nedical
institution, with respect to whom the departnment has determ ned after
notice and opportunity for a hearing that the individual cannot
reasonably be expected to be discharged from the nedical institution
and to return hone, the departnment shall file |liens and seek adjustnent
and recovery fromthe individual's estate or upon sale of the property
subject to a lien inposed on account of nedical assistance paid on
behal f of the individual.

Sec. 5. RCW 6. 13. 080 and 1993 ¢ 200 s 4 are each anended to read
as foll ows:
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The honestead exenption is not avail able against an execution or
forced sale in satisfaction of judgnents obtained:

(1) On debts secured by nechanic's, laborer's, construction,
maritime, autonobile repair, materialnen's or vendor's liens arising
out of and against the particular property clained as a honestead;

(2) On debts secured (a) by security agreenents describing as
collateral the property that is clained as a honmestead or (b) by
nort gages or deeds of trust on the prem ses that have been executed and
acknowl edged by the husband and wife or by any unmarried cl ai mant;

(3) On one spouse's or the community's debts existing at the tinme
of that spouse's bankruptcy filing where (a) bankruptcy is filed by
both spouses within a six-nonth period, other than in a joint case or
a case in which their assets are jointly adm nistered, and (b) the
ot her spouse exenpts property from property of the estate under the
bankruptcy exenption provisions of 11 U S. C. Sec. 522(d);

(4 On debts arising from a lawful court order or decree or
admnistrative order establishing a child support obligation or
obligation to pay spousal maintenance; ((ef))

(5 On debts owing to the state of Washington for recovery of
nedi cal assistance correctly paid on behalf of an individual consistent
with 42 U . S.C. Sec. 1396p; or

(6) On debts secured by a condom niunis or honeowner association's
l'ien. In order for an association to be exenpt under this provision,
the association nust have provided a honeowner wth notice that
nonpaynent of the association's assessnent may result in foreclosure of
the association lien and that the honestead protection under this
chapter shall not apply. An association has conplied with this notice
requirenent by mailing the notice, by first class mail, to the address
of the owner's lot or unit. The notice required in this subsection
shall be given within thirty days fromthe date the association |earns
of a new owner, but in all cases the notice nust be given prior to the
initiation of a foreclosure. The phrase "learns of a new owner" in
this subsection neans actual know edge of the identity of a homeowner
acquiring title after June 9, 1988, and does not require that an
association affirmatively ascertain the identity of a homeowner.
Failure to give the notice specified in this subsection affects an
association's lien only for debts accrued up to the tine an association
conplies with the notice provisions under this subsection.
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Sec. 6. RCW43.20B.010 and 1987 ¢ 75 s 42 are each anended to read
as follows:

The definitions in this section apply throughout this chapter:

(1) "Departnent"” nmeans the departnment of social and health
servi ces.

(2) "Secretary" nmeans the secretary of the departnent of social and
heal t h servi ces.

(3) "License" neans that exercise of regulatory authority by the
secretary to grant perm ssion, authority, or liberty to do or to
forbear certain activities. The term includes |icenses, permts,
certifications, registrations, and other simlar terns.

(4) "Vendor" neans an entity that provides goods or services to or
for clientele of the departnent and that controls operational
deci si ons.

(5) "Overpaynent"” neans any paynent or benefit to a recipient or to
a vendor in excess of that to which is entitled by law, rule, or
contract, including anpbunts in dispute.

(6) "Recipient" neans any individual or entity receiving benefits,
either directly or indirectly, from the departnent or other state

agency.

Sec. 7. RCW43.20B.030 and 2003 ¢ 207 s 1 are each anmended to read
as foll ows:

(1) Except as otherwise provided by law, there wll be no
col l ection of overpaynents and ot her debts due the departnent after the
expiration of ((stx)) twenty years from the date of notice of such

overpaynent or other debt ((unrless—the—departrent—has—econrenced
. . e | i i . I

onger—period) ).

(2) The departnment, at any tine, nmay accept offers of conprom se of
di sputed clains or may grant partial or total wite-off of any debt due
the departnent if it is no longer cost-effective to pursue. The
departnment shall adopt rules establishing the considerations to be nmade
in the granting or denial of a partial or total wite-off of debts.
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Sec. 8. RCW43.20B.080 and 1999 ¢ 354 s 2 are each anended to read
as follows:

(1) The departnent shall file liens, seek adjustnent, or otherw se
effect recovery for nmedical assistance correctly paid on behalf of an
i ndi vi dual consistent with 42 U S.C. Sec. 1396p.

(2) Liens may be adjusted by foreclosure in accordance with chapter
61.12 RCW

(3) In the case of an individual who was fifty-five years of age or
ol der when the individual received nedical assistance, the departnent
shal |l seek adjustnment or recovery from the individual's estate, and
from nonprobate assets of the individual as defined by RCW 11. 02. 005,
but only for nedical assistance consisting of nursing facility
services, hone and community-based services, other services that the
departnent determnes to be appropriate, and related hospital and
prescription drug services. Recovery from the individual's estate,
including foreclosure of liens inposed under this section, shall be
undertaken as soon as practicable, consistent with 42 U S C Sec.
1396p.

(4) The departnment shall apply the nedical assistance estate
recovery law as it existed on the date that benefits were received when
calculating an estate's liability to reinburse the departnent for those
benefits.

(5)(a) The departnent shall establish procedures consistent with
standards established by the federal departnent of health and human
services and pursuant to 42 U S.C. Sec. 1396p to waive recovery when
such recovery woul d work an undue hardshi p.

(b) Recovery of nedical assistance froma recipient's estate shal
not include property nmade exenpt fromclains by federal |law or treaty,
i ncluding exenption for tribal artifacts that nmay be held by individual
Nati ve Ameri cans.

(6)(@) Alien authorized under subsections (1) through (5) of this
section relates back to attach to any real property that the decedent
had an ownership interest in imedi ately before death and is effective
as of that date or date of recording, whichever is earlier.

(b) A lien authorized under this section shall be enforceable
against a decedent's life estate or joint tenancy interest in real
property immediately prior to the decedent's death, shall not end, and
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shall continue as provided in this section. Such a lien shall be
effective whether filed prior or subsequent to the recipient's death.

(i) The value of the life estate subject to the lien shall be the
value of the decedent's interest in the property subject to the life
estate imediately prior to the decedent's death.

(ii) The value of the joint tenancy interest subject to the lien
shall be the value of the decedent's fractional interest the recipient
woul d have owned in the jointly held interest in the property had the
recipient and the surviving joint tenants held title to the property as

tenants in comon on the date of the recipient's death.

(7) The departnent is authorized to adopt rules to effect recovery
under this section. The departnent may adopt by rule later enactnents
of the federal laws referenced in this section.

(8) It is the responsibility of the department to fully disclose in
advance verbally and in witing, in easy to understand |anguage, the
terme and conditions of estate recovery to all persons offered
| ong-term care services subject to recovery of paynents.

(9) In disclosing estate recovery costs to potential clients, and
to famly nmenbers at the consent of the client, the departnent shal
provide a witten description of the community service options.

(10) The departnent of social and health services shall devel op an
i npl enentation plan for notifying the client or his or her |egal
representative at least quarterly of the types of services used and the
cost of those services (debt) that wll be charged against the estate.
The estate planning inplenmentation plan shall be submtted by Decenber
12, 1999, to the appropriate standing commttees of the house of
representatives and the senate, and to the joint |egislative and
executive task force on long-termcare.

--- END ---
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