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H 1574. 2

HOUSE BI LL 2015

St ate of WAshi ngt on 590th Legislature 2005 Regul ar Sessi on

By Representatives Kagi, O Brien, Hi nkl e, Fr omhol d, Darneille
Upt hegrove, Tom Kenney and Di ckerson

Read first tine 02/15/2005. Referred to Commttee on Crimnal
Justice & Corrections.

AN ACT Relating to judicially supervised substance abuse treatnent;
amendi ng RCW 9. 94A 640, 9.94A 737, and 9.94A 501; reenacting and
amendi ng RCW 9. 94A.660; creating a new section; and providing an
effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW9.94A 660 and 2002 ¢ 290 s 20 and 2002 ¢ 175 s 10 are
each reenacted and anended to read as foll ows:

(1) An offender is eligible for the special drug offender
sentencing alternative if:

(a) The offender is convicted of a felony that is not a violent
of fense or sex offense and the violation does not involve a sentence
enhancenent under RCW 9. 94A 533 (3) or (4);

(b) The offender has no current or prior convictions for.

(i) A sex offense ((er—vwolent—offense)) in this state, another
state, or the United States; or

(ii) A serious violent offense, other than assault in the third
degree, in this state, another state, or the United States, within ten
years of the date of conviction for the current offense;
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The standard sentence range for the current offense is greater than one

year; and

(d) The of fender has not been found by the United States attorney
general to be subject to a deportation detainer or order and does not
beconme subject to a deportation order during the period of the
sent ence.

(2) A notion for a sentence under this section may be made by the

court, the offender, or the state. If ((thestandard-sentencerange+s
greater—than—one—year—and)) the sentencing court determnes that the
offender is eligible for this alternative ((anrgdthat)), the court my
order an exam nation of the offender. The examination shall, at a
m ni rum address the follow ng issues:

(a) Whether the offender suffers fromdrug addiction;

(b) Whether the addiction is such that there is a probability that
crimnal behavior will occur in the future;

(c) Whether effective treatnent for the offender's addiction is
avai lable from a provider that has been licensed or certified by the
di vision of al cohol and substance abuse of the departnent of social and
health services; and

(d) Whether the offender and the community will benefit from the
use of the alternative((;

of the mdpoint of the standard sentence range)).

(3) The exam nation report nmust contain:

(a) Information on the issues required to be addressed in
subsection (2) of this section; and

(b) A proposed treatnent plan that nust, at a mnirum contain:

(i) A proposed treatnent provider that has been licensed or
certified by the division of alcohol and substance abuse of the
departnent of social and health services;
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(ii) The recommended frequency and | ength of treatnent, including
both residential chenm cal dependency treatnent and treatnent in the

comuni ty;
(iii) A proposed monitoring plan, including any requirenents
regarding living conditions, lifestyle requirenents, and nonitoring by

famly nenbers and others; and

(iv) Recommended crine-related prohibitions and affirmative
condi tions.

(4) After receipt of the examnation report, if the court
determ nes that a sentence under this section is appropriate:

(a) The court shall:

(i) I'npose a termof confinenent in a state facility for at |east
ni nety days, but no nore than one-half of the m dpoint of the standard
range. The court may order that any or all of the term of confinenent
inposed under this subsection be served in a comunity-based
resi denti al chem cal dependency treatnent facility |licensed or
certified by the division of alcohol and substance abuse of the
departnment of social and health services. During ((+hreareeration)) any
term of confinenent served in ((t+he)) a state facility, offenders
sentenced under this subsection shall undergo a conprehensi ve substance
abuse assessnent and receive, wthin available resources, treatnent
services appropriate for the offender. The treatnent services shall be
designed by the division of alcohol and substance abuse of the
departnment of social and health services, in cooperation with the
departnment of corrections. An offender serving a termof confinenent
or residential chem cal dependency treatnent under this subsection is
not eligible for earned release credits under RCWV9. 94A. 728;

((The court shall also inpose:

)T o Y  dooi f ¢ e d
of—ecommuni-ty—eustody—whiech—must—nelude)) (ii) Require the offender

after the term of confinenent or residential chem cal dependency
treatnment, to conplete appropriate inpatient or outpatient substance
abuse treatnent in ((apregramthat—has—beenr-approved)) the conmunity.
The treatnent program nust be |licensed or certified by the division of
al cohol and substance abuse of the departnent of social and health
servi ces;

((b)y)) (i) Inpose crime-related prohibitions and affirmative
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conditions including a condition not to wuse illegal <controlled
subst ances;

((=y)) (iv) Inpose a requirenent to submt to urinalysis or other
testing to nonitor that ((status)) the offender is not using illega
controlled substances or any other substances prohibited by the court.
The court may require that the nonitoring be conducted by the
departnent, by a treatnent alternatives to street crine program or by
a conparable court or agency-referred program The court nmay require
the offender to pay thirty dollars per nonth to offset the cost of
noni toring; ((anrd
) (v) Inpose a term of community custody ((

A m 1 aVaaal i at dfa

for the maxi mum of the standard sentence range or two years, whichever

is greater. The conditions of the community custody shall include the
conditions inposed under this section and conditions inposed by the
departnment under RCW 9. 94A 720; and

(vi) Schedule a treatnent termnation hearing for three nonths
prior to the anticipated conpletion of treatnent.

(b) I'n addition, the court ((shath)) may i npose ((t+hree—or—+ore))
any of the follow ng conditions:

(1) Devote time to a specific enploynent or training;

(1i) Remain wthin prescribed geographical boundaries and notify
the court or the community corrections officer before any change in the
of fender' s address or enploynent;

(1i1) Report as directed to a community corrections officer;

(tv) Pay all court-ordered | egal financial obligations;

(v) Performcommunity restitution work;

(vi) Stay out of areas designated by the sentencing court;

(vii) Such other conditions as the court may require such as
affirmati ve conditions.
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((3))) (5) The departnent and the treatnent provider shall submt
quarterly reports to the court on the offender's progress in treatnent
and in the community. The report shall, at a mnimum include: Dates
of attendance at treatnent, the offender's conpliance wth the
conditions of the sentence, treatnent activities, the offender's
progress in treatnent, and any other material specified by the court at
sent enci ng.

(6)(a) Prior to the treatnment termnation hearing, the treatnent
provider and the departnent shall submt witten reports to the court
and parties regarding the offender's conpliance with treatnent and
nonitoring requirenents, and reconmendations regarding term nation from
treat nent.

(b) At the treatnent term nation hearing, the court nay:

(i) Modify the conditions of the community custody;

(ii) Termnate treatnent; or

(iii) Extend treatnent for up to the renmaining period of community

cust ody.
(7) If the offender violates any of the sentence conditions ((+rn

stubseett+on—(2—of—this—seetton)) or is found by the United States
attorney general to be subject to a deportation order, a violation
hearing shall be held by the departnment unless waived by the offender.

(a) If the departnent finds that conditions have been willfully

vi ol ated, the ((eoeffender—may—be—reclassified—to—serve—thereminng

balance—of—the—origi-hral—sentence)) departnent my inpose sanctions
under RCW 9. 94A. 737(2) (e).

(b) If the departnent finds that the offender is subject to a valid

deportation order, the departnent ((mray—admnistrativelytermnatethe
offender—f+romthe—program—and—reelassify—the—offender—to—serve—the
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t+re)) shall refer the offender to the court.

(8) The court may bring the offender back into court at any tine on
its own initiative to evaluate the offender's progress in treatnent or
to determne if any violations of the conditions of the sentence have
occurr ed.

(9) If the offender is brought back to court under subsection (7)
or (8) of this section, the court nay nodify the terns of the comunity
custody or inpose sanctions under subsection (10) of this section.

(10) The court may order the offender to serve a term of total
confinenent wthin the standard range of the offender's current offense
at _any tinme during the period of comunity custody if the offender
violates the conditions of the sentence, if the offender is subject to
a valid deportation order, or if the court finds that the offender is
failing to nmake satisfactory progress in treatnent. Once an offender
has served a term of confinenent inposed under this subsection, he or
she shall be deened to have conpleted his or her sentence under this
section.

(11) 1If an offender conpletes the sentence inposed under this
section w thout being subject to total confinenent under subsection
(10) of this section, the departnent shall notify the court. After
receiving notification fromthe departnent under this subsection, the
court shall vacate the record of conviction under RCW9.94A. 640(3) for
an of fender who successfully conplies with all of the conditions of the
sentence i nposed under this section, unless the court has ordered the
offender to serve a termof total confinenent under subsection (10) of
this section, in which case the offender's conviction nmay only be
vacated under RCW9.94A. 640 (1) and (2).

Sec. 2. RCW 9. 94A. 640 and 1987 ¢ 486 s 7 are each anended to read
as foll ows:
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(1) Every offender who has been di scharged under RCW 9. 94A. 637 may
apply to the sentencing court for a vacation of the offender's record
of conviction. If the court finds the offender neets the tests
prescribed in subsection (2) of this section, the court nmay clear the
record of conviction by: (a) Permtting the offender to w thdraw the
offender's plea of guilty and to enter a plea of not guilty; or (b) if
the offender has been convicted after a plea of not guilty, by the
court setting aside the verdict of guilty; and (c) by the court
dism ssing the information or indictnent agai nst the offender.

(2) An offender may not have the record of conviction cleared if:
(a) There are any crimnal charges against the offender pending in any
court of this state or another state, or in any federal court; (b) the
offense was a violent offense as defined in RCW 9.94A 030; (c) the
of fense was a crinme against persons as defined in RCW 43.43.830; (d)
t he of fender has been convicted of a newcrine in this state, another
state, or federal court since the date of the offender’'s discharge
under RCW 9. 94A.637; (e) the offense is a class B felony and | ess than
ten years have passed since the date the applicant was di scharged under
RCW 9. 94A. 637; and (f) the offense was a class C felony and | ess than
five years have passed since the date the applicant was discharged
under RCW 9. 94A. 637.

(3) Notwi thstanding subsections (1) and (2) of this section, an
of fender who successfully conplies with all the conditions of a
sentence inposed under RCW 9.94A 660 shall have the record of the
conviction sentenced under RCOWNV9. 94A. 660 automatically vacated, unless
the court has ordered the offender to serve a termof confinenent under
RCW 9. 94A. 660(10), in which case the offender's conviction nmay only be
vacat ed under subsections (1) and (2) of this section.

(4) Once the court vacates a record of conviction under subsection
(1) of this section, the fact that the offender has been convicted of
the offense shall not be included in the offender's crimnal history
for purposes of determning a sentence in any subsequent conviction
and the offender shall be released fromall penalties and disabilities
resulting fromthe offense. For all purposes, including responding to
gquestions on enpl oynent applications, an offender whose conviction has
been vacated may state that the offender has never been convicted of
that crinme. Nothing in this section affects or prevents the use of an
of fender's prior conviction in a later crimnal prosecution.
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Sec. 3. RCW9.94A 737 and 2002 ¢ 175 s 15 are each anended to read
as follows:

(1) If an offender violates any condition or requirenment of
communi ty custody, the departnment may transfer the offender to a nore
restrictive confinenent status to serve up to the renaining portion of
the sentence, less credit for any period actually spent in conmmunity
custody or in detention awaiting disposition of an alleged violation
and subject to the limtations of subsection (2) of this section.

(2)(a) For a sex offender sentenced to a termof comunity custody
under RCW 9. 94A. 670 who violates any condition of comrunity custody,
t he departnent may inpose a sanction of up to sixty days' confinenent
in a local correctional facility for each violation. |If the departnent
i nposes a sanction, the departnment shall submt wthin seventy-two
hours a report to the court and the prosecuting attorney outlining the
violation or violations and the sanctions inposed.

(b) For a sex offender sentenced to a term of community custody
under RCW 9.94A 710 who violates any condition of comrunity custody
after having conpleted his or her nmaxi mum term of total confinenent,
including time served on community custody in |ieu of earned rel ease,
the departnment may inpose a sanction of up to sixty days in a |ocal
correctional facility for each violation.

(c) For an offender sentenced to a termof community custody under
RCW 9. 94A. 505(2) (b), 9.94A.650, or 9.94A 715, or under RCW 9. 94A. 545,
for a crime conmtted on or after July 1, 2000, who violates any
condition of comunity custody after having conpleted his or her
maxi mumterm of total confinenment, including time served on conmunity
custody in lieu of earned rel ease, the departnent may inpose a sanction
of up to sixty days in total confinenent for each violation. The
departnent may inpose sanctions such as work rel ease, hone detention
with electronic nonitoring, work crew, comunity restitution, inpatient
treatnent, daily reporting, curfew, educational or counseling sessions,
supervi sion enhanced through electronic nonitoring, or any other
sanctions available in the comunity.

(d) For an offender sentenced to a term of comunity placenent
under RCW 9. 94A. 705 who vi ol ates any condition of community placenent
after having conpleted his or her nmaximum term of total confinenent,
including time served on community custody in |ieu of earned rel ease,
the departnent may inpose a sanction of up to sixty days in tota
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confinenent for each violation. The departnent may inpose sanctions
such as work rel ease, hone detention with el ectronic nonitoring, work
crew, community restitution, inpatient treatnent, daily reporting,
curfew, educational or counseling sessions, supervision enhanced
t hrough el ectronic nonitoring, or any other sanctions available in the
comunity.

(e) For an offender sentenced to a termof community custody under
RCW 9. 94A. 660 who violates any condition of community custody, the
departnment nmay inpose a sanction of up to sixty days' confinenent in a
| ocal correctional facility for each violation. If the departnent
inposes a sanction, the departnent shall submt wthin seventy-two
hours a report to the court and the prosecuting attorney outlining the
violation or violations and the sanctions inposed.

(3) If an offender is accused of violating any condition or
requi renment of conmmunity custody, he or she is entitled to a hearing
before the departnment prior to the inposition of sanctions. The
hearing shall be considered as offender disciplinary proceedi ngs and
shall not be subject to chapter 34.05 RCW The departnent shall
devel op hearing procedures and a structure of graduated sanctions.

(4) The hearing procedures required under subsection (3) of this
section shall be devel oped by rule and include the follow ng:

(a) Hearing officers shall report through a chain of conmand
separate fromthat of comrunity corrections officers;

(b) The departnent shall provide the offender with witten notice
of the violation, the evidence relied upon, and the reasons the
particul ar sanction was inposed. The notice shall include a statenent
of the rights specified in this subsection, and the offender's right to
file a personal restraint petition under court rules after the fina
deci sion of the departnent;

(c) The hearing shall be held unless waived by the offender, and
shall be electronically recorded. For offenders not in total
confinenent, the hearing shall be held within fifteen working days, but
not |ess than twenty-four hours, after notice of the violation. For
of fenders in total confinenent, the hearing shall be held within five
wor ki ng days, but not |ess than twenty-four hours, after notice of the
vi ol ati on;

(d) The offender shall have the right to: (i) Be present at the
hearing; (ii) have the assistance of a person qualified to assist the
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offender in the hearing, appointed by the hearing officer if the
of fender has a |anguage or conmunications barrier; (iii) testify or
remain silent; (iv) call wtnesses and present docunentary evidence;
and (v) question w tnesses who appear and testify; and

(e) The sanction shall take effect if affirmed by the hearing
officer. Wthin seven days after the hearing officer's decision, the
of fender may appeal the decision to a panel of three reviewing officers
designated by the secretary or by the secretary's designee. The
sanction shall be reversed or nodified if a majority of the panel finds
that the sanction was not reasonably related to any of the foll ow ng:
(1) The crinme of conviction; (ii) the violation commtted; (iii) the
of fender's risk of reoffending; or (iv) the safety of the community.

(5) For purposes of this section, no finding of a violation of
conditions may be based on unconfirmed or unconfirmable allegations.

Sec. 4. RCW9.94A.501 and 2003 ¢ 379 s 3 are each anended to read
as follows:

(1) When the departnent perforns a risk assessnent pursuant to RCW
9.94A.500, or to determne a person's conditions of supervision, the
ri sk assessnment shall classify the offender into one of at |east four
ri sk categories.

(2) The departnent shall supervise every offender sentenced to a
term of comunity custody, community placenent, or comunity
supervi si on:

(a) Wiose risk assessnent places that offender in one of the two
hi ghest risk categories; or

(b) Regardless of the offender's risk category if:

(1) The offender's current conviction is for:

(A) A sex offense;

(B) A violent offense;

(C© A crime against persons as defined in RCW9. 94A 411;

(D Afelony that is donestic violence as defined in RCW 10. 99. 020;

(E) Aviolation of RCW9A. 52.025 (residential burglary);

(F) Aviolation of, or an attenpt, solicitation, or conspiracy to
violate, RCW 69.50.401 by manufacture or delivery or possession with
intent to deliver nethanphetam ne; or

(G A violation of, or an attenpt, solicitation, or conspiracy to
vi ol ate, RCW69.50.406 (delivery of a controlled substance to a m nor);
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(1i) The offender has a prior conviction for:

(A) A sex offense;

(B) A violent offense;

(© A crime against persons as defined in RCW9. 94A. 411;

(D Afelony that is donestic violence as defined in RCW 10. 99. 020;

(E) A violation of RCW9A.52.025 (residential burglary);

(F) Aviolation of, or an attenpt, solicitation, or conspiracy to
violate, RCW 69.50.401 by manufacture or delivery or possession with
intent to deliver nethanphetam ne; or

(G A violation of, or an attenpt, solicitation, or conspiracy to
vi ol ate, RCW69.50.406 (delivery of a controlled substance to a mnor);

(iii) The conditions of the offender's community custody, community
pl acenment, or comunity supervision include chem cal dependency
treatnment, including conditions inposed pursuant to a sentence under
RCW 9. 94A. 660;

(iv) The offender was sentenced under RCW 9. 94A. 650 or 9. 94A 670;

or

(v) The offender is subject to supervision pursuant to RCW
9. 94A. 745.

(3) The departnment is not authorized to, and may not, supervise any
of fender sentenced to a termof community custody, comunity placenent,
or comunity supervision unless the offender is one for whom
supervision is required under subsection (2) of this section.

(4) This section expires July 1, 2010.

NEW SECTION. Sec. 5. This act applies prospectively only and not
retroactively. It applies only to crines commtted on or after the
effective date of this act.

NEW SECTION. Sec. 6. This act takes effect October 1, 2005.

~-- END ---
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