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HOUSE BI LL 1859

St ate of WAshi ngt on 590th Legislature 2005 Regul ar Sessi on

By Representatives Lantz, Cody, Schual - Ber ke, Morrell, Ki r by,
Springer, MIloscia, Kilner, Upthegrove, Linville, Chase, Wod and Kagi

Read first tinme 02/08/2005. Referred to Commttee on Judiciary.

AN ACT Rel ating to conpensation for birth-related injuries; adding
a new section to chapter 18.130 RCW adding a new section to chapter
70.41 RCW adding a new section to chapter 18.46 RCW adding a new
section to chapter 51.52 RCW adding a new section to chapter 7.70 RCW
adding a new chapter to Title 7 RCW and creating a new section.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. FINDI NGS AND | NTENT. (1) The legislature
finds that:

(a) Physicians and advanced registered nurse practitioners
practicing obstetrics are high-risk nedical specialists for whom
mal practice insurance premuns are very costly, and recent increases in
such prem uns have been greater for such physicians than for other
physi ci ans.

(b) Because obstetric services are essential and the state of
Washi ngton currently pays for alnost half of the births in the state
through its nedical assistance prograns, it is incunbent upon the
| egislature to provide a plan designed to result in the stabilization
and reduction of nmalpractice insurance premuns for providers of
obstetric services in Washi ngton.
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(c) The costs of birth-related injury clains are particularly high
and warrant the establishment of a |imted system of conpensation
irrespective of fault. The issue of whether such clainms are covered by
this chapter nust be determned exclusively in an admnistrative
pr oceedi ng.

(2) It is the intent of the legislature to provide conpensation, on
a no-fault basis, for a |limted class of birth-related injuries that
result in high costs for custodial care and rehabilitation. This plan
applies only to birth-related injuries.

NEW SECTION. Sec. 2. DEFIN TIONS. The definitions in this
section apply throughout this chapter unless the context <clearly
requires otherw se.

(1) "Advanced registered nurse practitioner" mnmeans an advanced
registered nurse practitioner |I|icensed under chapter 18.79 RCW
"Advanced regi stered nurse practitioner” does not include an advanced
regi stered nurse practitioner who practices nedicine as an officer
enpl oyee, or agent of the federal governnent.

(2) "Association" means the Washington birth-related injury
conpensati on associ ation established in section 18 of this act.

(3) "Birth-related injury" neans injury to a live infant at birth
caused by oxygen deprivation or nechanical injury, occurring in the
course of labor, delivery, or resuscitation in the immediate
postdelivery period in a hospital or childbirth center, that renders
the infant permanently and significantly nentally or physically
inpaired in one or nore major life activities. This definition applies
to live births only and does not include disability or death caused by
genetic or congenital abnormality.

(4) "Board" neans the board of industrial insurance appeals
established in chapter 51.52 RCW or an industrial appeals judge
appoi nted by the board to hear and determne clains filed under this
chapter.

(5) "Childbirth center" nmeans a facility licensed under chapter
18. 46 RCW

(6) "daimant"” mneans any person who files a claim under this
chapter for conpensation for a birth-related injury to an infant.

(7) "Fam |y menber" nmeans a biol ogical or adoptive father, nother,
grandparent, or |egal guardian.
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(8 "Famly residential or custodial care" neans care nornmally
rendered by trained professional attendants that is beyond the scope of
child care duties, but is provided by fam |y nenbers.

(9) "Hospital" neans any facility licensed under chapter 70.41 RCW

(10) "Physician" nmeans a physician |icensed under chapter 18.71
RCW or an osteopathic physician |icensed under chapter 18.57 RCW
"Physi ci an" does not include a physician who practices nedicine as an
of ficer, enployee, or agent of the federal governnent.

(11) "Plan" neans the Washington birth-related injury conpensation
pl an.

NEWSECTI ON.  Sec. 3. WASHI NGTON Bl RTH RELATED | NJURY COVPENSATI ON
PLAN- - EXCLUSI VENESS OF REMEDY. (1) There is established the Washi ngton
birth-related injury conpensation plan for the purpose of providing
conpensation, irrespective of fault, for birth-related injury clains.
The plan applies to births occurring on or after January 1, 2007, and
is admnistered by the Washington birth-related injury conpensation
associ ati on.

(2) The rights and renedies granted by this plan on account of a
birth-related injury that is covered by this chapter are exclusive and
preclude all other rights and renedies at common |aw or otherw se of
the claimant arising out of or related to a nedical negligence claim
wth respect to the injury against any person or entity directly
involved in the [abor, del i very, or I mredi ate  postdelivery
resuscitation during which the injury occurs. A civil action is not
forecl osed under this section when:

(a) There is a preponderance of the evidence show ng that the acts
or omssions of the hospital, childbirth center, physician, or advanced
regi stered nurse practitioner were made in bad faith or with nalicious
purpose or wllful or wanton disregard of human rights, safety, or
property; and

(b) The suit is filed prior to and in lieu of paynent of an award
under this chapter

NEW SECTION. Sec. 4. BOARD OF | NDUSTRI AL | NSURANCE APPEALS
AUTHORI ZED TO HEAR AND DETERM NE CLAI MS. The board is authorized to
hear and pass upon all clains filed under this chapter. The board may
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exercise the power and authority granted to it in chapter 51.52 RCWto
appoi nt industrial appeals judges to hear and determ ne clains and as
ot herwi se necessary to carry out the purposes of this chapter.

NEW SECTION. Sec. 5. FILING OF CLAIMS AND RESPONSES-- MEDI CAL
DI SCl PLI NARY REVI EW (1) A claimant may initiate a claim for
conpensation under the plan by filing with the board a petition seeking
conpensat i on. Such claim may be filed by a legal representative on

behal f of an injured infant. In the case of a deceased infant, the
claim may be filed by an adm nistrator, personal representative, or
other |egal representative thereof. The petition shall include the

foll ow ng information:

(a) The nane and address of the claimnt and his or her attorney,
i f any;

(b) The nane and address of the injured infant;

(c) The nane and address of any physician or advanced regi stered
nurse practitioner who provided obstetrical services at the birth and
the name and address of the hospital or childbirth center at which the
birth occurred;

(d) A description of the disability resulting fromthe injury for
which the claimis nmade;

(e) The tinme and place the injury occurred; and

(f) A brief statenent of the facts and circunstances surroundi ng
the injury and giving rise to the claim

(2) The claimant shall furnish the board with as many copi es of the
petition as required for service upon the association, any physician,
advanced regi stered nurse practitioner, hospital, or childbirth center
named in the petition, and the departnment of health, along with a
twenty dollar filing fee payable to the departnent of |abor and
i ndustries. Upon receipt of the petition, the board shall imediately
serve the association, by service upon the agent designated to accept
service on behalf of the association, by registered or certified mail
and shall mail copies of the petition, by registered or certified mail,
to any physician, advanced regi stered nurse practitioner, hospital, or
childbirth center naned in the petition, and shall furnish a copy of
the petition by regular mail to the departnent of health.

(3)(a) The claimant shall furnish to the association the follow ng

HB 1859 p. 4
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informati on, which nust be filed with the association within ten days
after the filing of the petition as set forth in subsection (1) of this
section:

(1) Al available relevant nedical records relating to the
birth-related injury and a list identifying any unavail able records
known to the claimant and the reasons for the records' unavail ability;

(i1) Appropriate assessnents, evaluations, and prognoses, and ot her
records and docunents that are reasonably necessary for the
determ nation of the anmobunt of conpensation to be paid to, or on behalf
of, the injured infant on account of the birth-related injury;

(1i1) Docunentation of expenses and services incurred to date that
identifies any paynment made for such expenses and services and the
payer; and

(iv) Docunentation of any applicable private or governnent source
of services or reinbursenent related to the disability resulting from
the injury.

(b) The information required by (a) of this subsection remains
confidential and exenpt under section 18(4) of this act and is exenpt
from di scl osure under chapter 42.17 RCW

(4) The association has forty-five days fromthe date of service of
a petition, filed under this section, in which to file a response to
the petition and to submt to the board relevant witten information
relating to the issue of whether the injury alleged is a birth-rel ated
injury.

NEW SECTION. Sec. 6. BOARD TO DETERM NE CLAI MS. The board has
exclusive jurisdiction to determne whether a claim filed under this
chapter is a conpensable birth-related injury. If the board
determines that the claimant is entitled to conpensation from the
association, or if the clainmant accepts an award i ssued under section
10 of this act, no civil action for damages resulting fromthe birth-
related injury may be brought or continued in violation of the
excl usi veness of renedy provisions of section 3 of this act. [If it is
determ ned that a claimfiled under this chapter is not a conpensable
birth-related injury, neither the doctrine of collateral estoppel nor
res judicata prohibits the claimnt from pursuing any and all civil
renmedi es avail abl e under common | aw and statutory law. The findings of
fact and conclusions of law of the board are not adm ssible in any
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subsequent proceedi ng; however, the sworn testinony of any person and
the exhibits introduced into evidence in the admnistrative case are
adm ssi bl e for inpeachnent purposes in any subsequent civil action only
against a party to the admnistrative proceedi ng, subject to the rules
of evidence. An award may not be made or paid under this chapter if
the claimant recovers damages for the birth-related injury either under
a settlenent or by final judgment in a civil action.

NEW SECTION. Sec. 7. TOLLING OF STATUTE OF LI M TATI ONS. The
statute of limtations with respect to any civil action that my be
brought by, or on behalf of, an injured infant allegedly arising out
of, or related to, a birth-related injury is tolled by the filing of a
claimin accordance with this chapter, and the tinme during which the
claimis pending or is on appeal is not conputed as part of the period
wi thin which the civil action may be brought.

NEW SECTI ON. Sec. 8. HEARI NG - PARTI ES- - DI SCOVERY. (1) The board
shall set the date for a hearing no sooner than sixty days and no | ater
than one hundred twenty days after the filing by a claimant of a
petition in conpliance with section 5 of this act. The board shal
i medi ately notify the clainmant and the association of the time and
pl ace of the hearing, which shall be held in the county where the
injury occurred unless otherwise agreed to by the parties and
aut hori zed by the board.

(2) Any party to a proceeding under this chapter may, upon
application to the board setting forth the materiality of the evidence
to be given, serve interrogatories or cause the depositions of
W tnesses residing within or without the state to be taken, the costs
thereof to be taxed as expenses incurred in connection with the filing
of a claim Depositions shall be taken after giving notice to the
parties and in the manner prescribed for the taking of depositions
under chapter 51.52 RCW

NEW SECTION. Sec. 9. DETERM NATION OF CLAI M5--PRESUVPTI O\ -
FI NDI NGS OF BOARD BI NDI NG ON PARTI Cl PANTS. (1) The board shall nake
the foll ow ng determ nati ons based upon all avail abl e evi dence:

(a) Whether the injury clained is a birth-related injury. There is
a rebuttable presunption that the injury is a birth-related injury if

HB 1859 p. 6
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the cl ai mant denonstrates, to the satisfaction of the board, that the
infant sustained an injury at birth caused by oxygen deprivation or
mechani cal injury and that the infant was thereby rendered permanently
and significantly nmentally or physically inpaired in one or nore major
life activities; and

(b) How nuch conpensation, if any, is awardabl e pursuant to section
10 of this act.

(2) If the board determnes that the injury clained is not a
birth-related injury, an order denying the claimshall be entered and
a copy of the order nust be sent imediately to the parties by
registered or certified nail.

(3) A physician or advanced regi stered nurse practitioner is bound
for all purposes by the finding of the board or any court considering
an appeal of an order of the board with respect to whether the injury
is abirth-related injury.

(4) If it isin the interest of judicial econony or if requested by
the claimant, the board nay bifurcate the proceeding and address the
i ssue of whether the injury is a birth-related injury first. An award
pursuant to section 10 of this act, if any, can be considered in a
separate proceeding. The board may issue a final order on whether the
injury is a birth-related injury that is subject to appeal under
section 11 of this act, before issuance of an award under section 10 of
this act.

NEW SECTION. Sec. 10. BOARD AWARDS FOR Bl RTH RELATED | NJURI ES- -
NOTI CE OF AWARD. (1)(a) Upon determ ning that an infant has sustai ned

a birth-related injury, the board shall mke an award providing
conpensation for the followng itens relative to the injury:
(1) Actual expenses for: Medi cally necessary and reasonable

medi cal and hospital services, habilitative and training services,
famly residential or custodial care, professional residential care,
and in-hone custodial <care; nedically necessary drugs, special
equi prent, and facilities; and related travel. Fam |y nenbers who
provi de nonprofessional residential or custodial care may not be
conpensated under this chapter for care that falls wthin the scope of
child care duties and other services normally and gratuitously provided
by famly menbers. Fam |y residential or custodial care shall be
performed only at the direction and control of a physician when such

p. 7 HB 1859
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care is nedically necessary. Reasonabl e charges for expenses for
famly residential or custodial care provided by a famly nenber shal
be equal to the rates established by nedicaid for services provided by
home care workers. A famly nenber or a conbination of famly nenbers
providing care in accordance with this section may not be conpensated
for nore than a total of ten hours per day. No prof essi onal
residential or custodial care may be awarded for the period of tinme
during the day that famly residential or custodial care is being
provi ded.

(11) Actual expenses shall not include:

(A) Expenses for itens or services that the infant has received, or
is entitled to receive, under the laws of any state or the federa
governnment, except to the extent this exclusion nmay be prohibited by
federal |aw,

(B) Expenses for itens or services that the infant has received, or
is contractually entitled to receive, from any health carrier, as
defined in RCW48. 43.005(18), or other insurer;

(C© Expenses for which the infant has received reinbursenent, or
for which the infant is entitled to receive reinbursenent, under the
| aws of any state or the federal governnment, except to the extent this
excl usion may be prohibited by federal |aw, and

(D) Expenses for which the infant has received reinbursenent, or
for which the infant is contractually entitled to receive
rei nbursenent, under the provisions of a health or sickness insurance
policy or other private insurance program

(ti1)(A) Periodic paynents of an award to the parents or |ega
guardi ans of the infant found to have sustained a birth-related injury.
The award nmay not exceed one hundred thousand doll ars. At the
di scretion of the board, the award nay be made in a | unp sum

(B) Death benefit for the infant if the infant has died as a result
of the birth-related injury in an anount of ten thousand doll ars.

(1v) Reasonabl e expenses incurred in connection with the filing of
a claimunder this chapter, including reasonable attorneys' fees, which
shall be subject to the approval and award of the board. I n
determ ning an award for attorneys' fees, the board shall consider the
follow ng factors:

(A) The tinme and | abor required, the novelty and difficulty of the

HB 1859 p. 8
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guestions involved, and the skill requisite to perform the |egal
services properly;

(B) The fee customarily charged in the locality for simlar |ega
servi ces;

(GO The tine Ilimtations inposed by the <claimant or the
ci rcunst ances;

(D) The nature and length of the professional relationship with the
cl ai mant ;

(E) The experience, reputation, and ability of the |awer or
| awyers perform ng services; and

(F) The contingency or certainty of a fee.

(b) Expenses included under (a)(i) of this section shall be limted
to reasonabl e fees paid by private health benefit plans, as defined in
RCW 48.43.005(19), in the same community for simlar treatnent of
i njured persons.

(c) If the board nekes a final determnation that a claim is
conpensabl e under this chapter, and the clai mant accepts an award under
this section, the claimant shall not be liable for any expenses,
i ncluding attorneys' fees, incurred in connection with the filing of a
cl ai munder this chapter, other than those expenses awarded under this
section.

(2) The award shall require that the association inmediately pay
t hose expenses previously incurred and pay future expenses as they are
i ncurred.

(3) A copy of the award shall be sent i mediately by registered or
certified mail to each person or entity served with a copy of the
petition under section 5 of this act.

NEW SECTION.  Sec. 11. CONCLUSI VENESS OF DETERM NATI ON OR AWARD- -
APPEAL. (1) A determ nation of the board as to whether an injury is a
birth-related injury under section 9 of this act or an award of
conpensati on under section 10 of this act is conclusive and bindi ng as
to all questions of fact. An order of the board may be appealed to the
court of appeals. Appeals shall be filed in accordance with rul es of
procedure prescribed by the suprene court.

(2) In case of an appeal from an award of the board, the appea
operates as a suspension of the award of conpensation, and the

p. 9 HB 1859
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association is not required to make paynent of the award involved in
the appeal until the questions at issue in the appeal have been fully
det er m ned.

NEW SECTION.  Sec. 12. ENFORCEMENT OF AWARDS. (1) The board has
full authority to enforce its awards and to respond to deception or
| ack of cooperation in reaching the determnation as to any award
That authority includes the power to petition the superior court for an
order of contenpt.

(2) A party may petition the superior court for enforcenent of a
final award by the board.

NEW SECTION. Sec. 13. LIMTATION ON CLAIM Any claim for
conpensation under this chapter that is filed nore than eight years
after the birth of an infant alleged to have a birth-related injury is
barr ed.

NEW SECTION. Sec. 14. PLAN OF OPERATI O\ (1) The assessnents
established under sections 15 and 16 of this act shall be used to
finance the Washington birth-related injury conpensation plan.

(2) The association established in section 18 of this act shal
adm ni ster the assessnents and appropriations dedicated to the plan, in
accordance with the follow ng requirenents:

(a) By July 1, 2006, the directors of the association shall submt
to the office of the insurance comm ssioner for review a plan of
operation that provides for the efficient admnistration of the plan
and for pronpt processing of clains against and awards made on behal f
of the plan. The plan of operation nust include provision for:

(1) Establishment of necessary facilities;

(1i1) Managenent of the funds collected on behalf of the plan;

(1i1) Processing of clains against the plan;

(iv) Assessnment of the persons and entities listed in sections 15
and 16 of this act to pay awards and expenses. Assessnents shall be on
an actuarially sound basis subject to the limts set forth in sections
15 and 16 of this act; and

(v) Any other matters necessary for the efficient operation of the
birth-related injury conpensation plan.

HB 1859 p. 10
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(b) Amendnents to the plan of operation nmay be nade by the
directors of the plan, subject to the approval of the office of the
I nsurance comm Ssi oner .

(3) The funds collected by the association and any i ncone therefrom
shal |l be disbursed only for the paynent of awards under this chapter
and for the paynent of the reasonable expenses of admnistering the
pl an.

NEW SECTI ON.  Sec. 15. ASSESSMENTS ON HEALTH CARE PROVI DERS. The
followng persons and entities shall pay into the association an
assessnment in accordance with the plan of operation:

(1) Beginning January 1, 2006, and each January 1st thereafter,
each hospital licensed under chapter 70.41 RCW and each childbirth
center licensed under chapter 18.46 RCWshall pay an initial assessnent
of fifty dollars per infant delivered in the hospital during the prior
cal endar year, as reported to the departnment of health. Upon
denonstration of financial need by a hospital, the association may
provide for installnent paynents of assessnents.

(2) Beginning January 1, 2006, and each January 1st thereafter, all
physi cians |icensed under chapter 18.71 RCW all osteopathic physicians
licensed under chapter 18.57 RCW and all advanced registered nurse
practitioners |licensed under chapter 18.79 RCW shall be assessed an
assessnment of five hundred dollars, which nust be paid by Mirch 1,
2006, and each March 1st thereafter. The assessnent inposed under this
subsection does not apply to the follow ng physicians or advanced
regi stered nurse practitioners:

(a) A resident physician, assistant resident physician, or intern
in an approved postgraduate training program as defined by the
departnment of health;

(b) A retired physician who has withdrawn from the practice of
medi ci ne but who maintains an active |icense. Before reentering the
practice of nedicine in this state, a retired physician nust notify the
departnment of health and pay the appropriate assessnents under this
section;

(c) A physician or advanced registered nurse practitioner who is
enpl oyed full tinme by the United States departnent of veterans affairs
and whose practice is confined to United States departnent of veterans
affairs hospitals;

p. 11 HB 1859
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(d) A physician or advanced regi stered nurse practitioner who is a
menber of the arned forces of the United States; or

(e) A physician or advanced registered nurse practitioner who is
enployed full tinme by the state of Washington and whose practice is
confined to state-owned correctional institutions, or state-owned
mental health or devel opnental services facilities, or who is enpl oyed
full time by the departnment of health.

NEW SECTI ON.  Sec. 16. ASSESSMENTS ON CASUALTY I NSURERS. (1)(a)
| f the assessnents collected pursuant to section 15 of this act and any
appropriation of funds provided by the legislature are insufficient to
maintain the plan on an actuarially sound basis, the office of the
i nsurance comnm ssioner shall require each entity licensed to issue
casual ty i nsurance under chapter 48.22 RCWto pay into the association
an annual assessnent in an anmount determ ned by the office pursuant to
subsection (3)(a) of this section, in the manner required by the plan
of operation.

(b) Al annual assessnents shall be nmade on the basis of net direct
premuns witten for casualty insurance in the state during the prior
year endi ng Decenber 31st, as reported to the office of the insurance
comm ssioner, and shall be in the proportion that the net direct
premuns witten by each carrier for casualty insurance bears to the
aggregate net direct premuns for all casualty insurance witten in
this state by all such entities.

(c) No casualty insurer shall be individually |iable for an annual
assessnment in excess of 0.25 percent of that insurer's net direct
prem uns witten.

(d) Casualty insurance carriers are entitled to recover their
initial and annual assessnents through a surcharge on future policies,
a rate increase applicable prospectively, or a conbination of the two.

(2) The association may enforce collection of assessnents required
to be paid pursuant to this chapter by suit filed in superior court.
The association shall be entitled to an award of attorneys' fees,
costs, and interest upon the entry of a judgnent against a physician
for failure to pay an assessnent, with interest accruing until the
assessnment is paid.

(3)(a) The office of the insurance conm ssioner shall undertake an
actuarial evaluation of the requirenents of the plan based on the

HB 1859 p. 12
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pl an's experience in the first year of operation and any additiona
relevant information, including without |imtation, the assets and
[iabilities of the plan. Pursuant to the investigation, the office of
t he i nsurance comm ssioner shall establish the rate of contribution of
casualty insurers for the tax year beginning January 1, 2007.
Following the initial wevaluation, the office of the insurance
comm ssioner shall cause an actuarial evaluation to be nmade of the
assets and liabilities of the plan no | ess frequently than biennially.
Pursuant to the results of the evaluations, the office of the insurance
comm ssioner shall prepare a statenment as to the appropriate
contribution rate applicable to casualty insurers to maintain the plan
on an actuarially sound basis.

(b) If the office of the insurance conmm ssioner finds that the plan
cannot be maintained on an actuarially sound basis based on the
assessnments in section 15 of this act and any appropriation of funds
provided by the |legislature, the comm ssioner shall increase the
assessnments specified in this section on a proportional basis as
needed. At no tinme shall the rate be greater than 0.25 percent of net
direct premuns witten.

NEW SECTI ON.  Sec. 17. SUSPENSI ON OF NEW CLAI V5. (1) If current
estimates of the present value of the total cost of clains, including
the estimated anmount to be paid to claimants, the clainmants' attorneys,
the attorneys' fees of the association incident to clainms, and any
ot her expenses that are reasonably anticipated to be incurred by the
association in connection with the adjudication and paynent of clains
equal s eighty percent of the funds on hand plus the funds that w |l
becone available to the association within the next twelve nonths from

all sources described in sections 15 and 16 of this act, the
associ ation shall not accept any new cl ains w thout express authority
from the |egislature. Nothing in this section precludes the

association from accepting any claimif the injury occurred eighteen
months or nore before the effective date of this suspension. Wthin
thirty days of the effective date of this suspension, the association
shall notify the governor, the speaker of the house of representatives,
the president of the senate, the office of the insurance conm ssioner,
and the departnent of health of this suspension.
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(2) If any person is precluded fromasserting a clai magainst the
associ ati on because of subsection (1) of this section, the plan shal
not constitute the exclusive renmedy for such person, his or her
personal representative, parents, dependents, or next of kin.

NEW SECTION.  Sec. 18. WASHI NGTON Bl RTH RELATED I NJURY
COMPENSATI ON ASSOCI ATI ON-- BOARD OF DI RECTORS. (1)(a) The Washington
birth-related injury conpensation plan is governed by a board of seven
directors, known as the Washington birth-related injury conpensation
associ ati on. The association is not a state agency, board, or
conmi ssi on.

(b) The directors shall be appointed for staggered terns of three
years or until their successors are appointed and have qualifi ed.

(c) The directors shall be appointed by the governor as follows:

(1) Two citizen representatives;

(1i) One representative of physicians;

(rit) One representative of advanced regi stered nurse
practitioners;

(i1v) One representative of hospitals;

(v) One representative of childbirth centers; and

(vi) One representative of casualty insurers.

(2) The directors shall not transact any business or exercise any
power of the plan except upon the affirmative vote of four directors.
The directors shall serve wthout salary, but each director shall be
reinbursed for actual and necessary expenses incurred in the
performance of his or her official duties as a director of the plan.

(3) The board of directors shall:

(a) Adm nister the plan;

(b) Adm nister the funds collected on behalf of the plan;

(c) Adm nister the paynent of clains on behalf of the plan;

(d) Direct the investnment and reinvestnent of any surplus funds
over | osses and expenses, provided that any investnent inconme generated
thereby remains credited to the plan;

(e) Reinsure the risks of the plan in whole or in part;

(f) Sue and be sued, and appear and defend, in all actions and
proceedings in its nanme to the sane extent as a natural person;

(g) Have and exercise all powers necessary or convenient to effect
any or all of the purposes for which the plan is created;
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(h) Enter into such contracts as are necessary or proper to
adm ni ster the plan;

(i) Enploy or retain such persons as are necessary to performthe
adm nistrative and financial transactions and responsibilities of the
pl an and to perform other necessary and proper functions not prohibited
by | aw,

(j) Take such legal action as may be necessary to avoid paynent of
i nproper clains; and

(k) I'ndemify any enpl oyee, agent, nenber of the board of directors
or alternate thereof, or person acting on behalf of the plan in an
of ficial capacity, for expenses, including attorneys' fees, judgnents,
fines, and anmounts paid in settlenment actually and reasonably incurred
in connection with any action, suit, or proceeding, including any
appeal thereof, arising out of such person's actions undertaken in good
faith on behalf of the plan.

(4) Al books, records, and audits of the plan are open for
reasonabl e i nspection to the general public, except that a claimfile
in the possession of the association or its representative 1is
confidential and exenpt from chapter 42.17 RCW until term nation of
l[itigation or settlenment of the claim Medi cal records and other
portions of the claim file may remain confidential and exenpt as
ot herwi se provided by |aw. Any book, record, docunent, audit, or asset
acquired by, prepared for, or paid for by the association is subject to
the authority of the board of directors, which is responsible therefor.

(5 Annually, the association shall furnish audited financial
reports to any clai mant who has been awarded conpensati on under section
10 of this act wupon request, and to the office of the insurance
comm ssioner. The reports nust be prepared in accordance wi th accepted
accounting procedures and nust include such information as may be
required by the office of the insurance comm ssioner. At any tinme
determ ned to be necessary, the office of the insurance comm ssioner
may conduct an audit of the plan.

(6) The state of Washington and the directors of the association
are not subject to any liability with respect to their good faith
admnistration of the plan, except the association may be sued to
enforce paynent of conpensation awarded under section 10 of this act.
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NEW SECTI ON. Sec. 19. PATIENT SAFETY. In collaboration with the
departnent of health, the association shall nonitor and anal yze cl ai ns
subm tted under this chapter. The analysis shall attenpt to detect
patterns of practice or care that can be nodified to reduce the
incidence of birth-related injuries. Were appropriate, the departnent
of health may issue recomendations related to the findings of their
analysis of birth-related injury clains. Any such recommendati ons
shal |l be posted on the web site of the departnent of health.

NEW SECTION. Sec. 20. A new section is added to chapter 18.130
RCWto read as foll ows:

Upon recei pt of a copy of a petition filed under section 5 of this
act, the applicable disciplinary authority shall review the information
in the petition and determ ne whether the claiminvolved conduct by a
physician |icensed under chapter 18.71 RCW an osteopathic physician
licensed under chapter 18.57 RCW or an advanced registered nurse
practitioner |licensed under chapter 18.79 RCW that is subject to
di sci plinary action under this chapter.

NEW SECTION. Sec. 21. A new section is added to chapter 70.41 RCW
to read as foll ows:

Upon recei pt of a copy of a petition filed under section 5 of this
act, the departnment shall investigate the claim presented in the
petition, and if it determnes that the injury resulted from or was
aggravated by, a violation of licensing statutes or rules on the part
of a hospital, it shall take appropriate action consistent with its
enf orcenment authority.

NEW SECTION. Sec. 22. A new section is added to chapter 18.46 RCW
to read as foll ows:

Upon recei pt of a copy of a petition filed under section 5 of this
act, the departnment shall investigate the claim presented in the
petition, and if it determnes that the injury resulted from or was
aggravated by, a violation of licensing statutes or rules on the part
of a childbirth center, it shall take appropriate action consistent
with its enforcenent authority.
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NEW SECTION.  Sec. 23. A new section is added to chapter 51.52 RCW
to read as foll ows:

The board nay adopt rules to inplenment sections 1 through 19 of
this act to pronote the efficient admnistration of, and to mnimze
costs associated wth, the resolution of <clains filed under this
chapter.

NEW SECTION. Sec. 24. A new section is added to chapter 7.70 RCW
to read as foll ows:

Sections 1 through 19 of this act constitute the exclusive renedy
for clains for danages for birth-related injury, as defined in section
2 of this act, that occur on or after January 1, 2007.

NEW SECTION. Sec. 25. Captions used in this act are not any part
of the | aw.

NEW SECTION. Sec. 26. Sections 1 through 19 of this act
constitute a new chapter in Title 7 RCW

~-- END ---
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