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HOUSE BI LL 1445

St ate of WAshi ngt on 590th Legislature 2005 Regul ar Sessi on

By Representatives Chase, Skinner, DeBolt, Geen, Kessler, Mrrell,
Newhouse, P. Sullivan, Conway, Eickneyer, Kirby, B. Sullivan
Fl anni gan, Linville, Canmpbel I, d enent s, Kristiansen, M | osci a,
McCune, Dunn, Pettigrew, Quall, Kenney, Sinpson, Appleton, Meller,
Sells, Haler, Condotta, MDonal d, Takko, Kagi, Kilnmer and Cibborn

Read first tinme 01/25/2005. Referred to Commttee on State
Government Operations & Accountability.

AN ACT Relating to regulatory fairness for small businesses;
anmendi ng RCW 19. 85.020 and 19.85.025; adding new sections to chapter
19.85 RCW creating new sections; repealing RCW19.85.030, 19.85. 040,
and 19.85.050; and providing an effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds that:

(1) A vibrant and growing small business sector is critical to
creating jobs in a dynam c econony;

(2) Small businesses bear a disproportionate share of regulatory
costs and burdens;

(3) Fundanental changes that are needed in the regulatory and
enforcenent culture of state agencies to nmake them nore responsive to
smal | busi ness can be nmade w thout conprom sing the statutory m ssions
of the agenci es;

(4) Wen adopting rules to protect the health, safety, and econom c
wel fare of Washi ngton, state agencies should seek to achieve statutory
goals as effectively and efficiently as possible wthout inposing
unnecessary burdens on small enpl oyers;
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(5) Uniform regulatory and reporting requirenments can inpose
unnecessary and di sproportionately burdensone demands i ncluding | egal,
accounting, and consulting costs upon snall businesses with limted
resour ces;

(6) The failure to recognize differences in the scale and resources
of regulated businesses can adversely affect conpetition in the
mar ket pl ace, discourage innovation, and restrict inprovenents in
productivity;

(7) Unnecessary regulations <create entry barriers in many
i ndustries and discourage potential entrepreneurs from introducing
beneficial products and processes;

(8) The practice of treating all regulated businesses the sane
leads to inefficient use of regulatory agency resources, enforcenent
problenms, and, in sonme cases, to actions inconsistent with the
| egislative intent of health, safety, environnental, and economc
wel fare | egislation;

(9) Alternative regul atory approaches which do not conflict with
the state objective of applicable statutes may be available to m nim ze
the significant econom c inpact of rules on small businesses; and

(10) The process by which state rules are devel oped and adopted
should be refornmed to require agencies to solicit the ideas and
comments of small businesses, to exam ne the inpact of proposed and
exi sting rules on such businesses, and to review the continued need for
exi sting rules.

Sec. 2. RCW19.85.020 and 2003 ¢ 166 s 1 are each anended to read
as follows:

Unl ess the context clearly indicates otherwise, the definitions in
this section apply through this chapter.

(1) "Agency" neans any state board, comm ssion, departnent, or
officer authorized by law to adopt rules or to determ ne contested
cases.

(2) "Industry" neans all of the businesses in this state in any one
four-digit standard industrial classification as published by the
United States departnent of commerce. However, if the use of a four-
digit standard industrial classification would result in the rel ease of
data that would violate state confidentiality laws, "industry" neans
all businesses in a three-digit standard industrial classification.
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(3) "Proposed rule" neans a proposal by an agency for a newrule or
for a change in, addition to, or repeal of an existing rule.

(4) "Rule" neans each agency statenent of general applicability,
without regard to its designation, that inplenents, interprets, or
prescribes law or policy, or describes the organization, procedure, or
practice requirenents of any agency. The term.includes the anendnent
or repeal of a prior rule, but does not include:

(a) Statenents concerning only the internal nmanagenent of any
agency and not affecting private rights or procedures available to the
public;

(b) Declaratory rulings; or

(c) Intragency or interagency nenoranda.

(5) "Small business" neans any business entity, including ((a—sele
propi-elorshp——ecorporaton—partnership—or—other—tegal—entity) ) its
affiliates, that:.

(a) Is owned and operated independently from all ot her
busi nesses((;)). and ((that))

(b) Has fifty or fewer enployees or has gross annual sales of |ess
than six mllion dollars.

(()) (6) "Small business economc inpact statenent” neans a
statenment neeting the requirenents of RCW19. 85.040 prepared by a state
agency pursuant to RCW 19. 85. 030.

((£3)—"+nd ; Ll of the busi . hi .

: e Lard ind Lol el L . bliched | I

L busi . I e o d ind Lal_classification))

Sec. 3. RCW 19.85.025 and 1997 c 409 s 212 are each anended to
read as foll ows:

(1) Unless an agency receives a witten objection to the expedited
repeal of a rule, this chapter does not apply to a rule proposed for
expedi ted repeal pursuant to RCW ((34-05-354)) 34.05.353. If an agency
receives a witten objection to expedited repeal of the rule, this
chapter applies to the rul e-nmaki ng proceedi ng.

(2) This chapter does not apply to a rule proposed for expedited
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adoption under RCW ( (340652301 —threugh—{8))) 34.05.353, unless a

witten objectionis tinely filed with the agency and the objection is
not w t hdrawn.

(3) This chapter does not apply to the adoption of a rule described
in RCW 34. 05.310(4).

(4) An agency is not required to prepare a separate small business
econom ¢ inpact statenent under RCW 19.85.040 if it prepared an
anal ysis under RCW 34.05.328 that neets the requirenents of a smal
busi ness econom c i npact statenent, and if the agency reduced the costs
i nposed by the rule on small business to the extent required by ((REW
19-85-030(3))) section 6(1) of this act. The portion of the analysis
that neets the requirenents of RCW 19.85.040 shall be filed with the
code reviser and provided to any person requesting it in lieu of a
separate snmall busi ness econom c inpact statenent.

NEW SECTION. Sec. 4. A new section is added to chapter 19.85 RCW
to read as foll ows:

(1) Prior to the adoption of any proposed rule that may have an
adverse inpact on small businesses, each agency shall prepare a snal
busi ness econom c i npact statenent that includes the follow ng:

(a) An identification and estinmate of the nunber of smal
busi nesses subject to the proposed rul e;

(b) A brief description of the projected reporting, recordkeeping,
and other admnistrative costs required for conpliance wth the
proposed rule, including the type of professional skills necessary for
preparation of the report or record,

(c) An analysis of the costs of conpliance for businesses required
to conply with the proposed rule adopted pursuant to RCW 34.05. 320,
including costs of equipnent, suppl i es, | abor, and increased
adm ni strative costs;

(d) A statenment of the probable effect on inpacted smal
busi nesses, including | ost sales and revenue;

(e) A conparison of the cost of conpliance for small businesses
with the cost of conpliance for the ten percent of businesses that are
the largest businesses required to conply with the proposed rules
using one or nore of the follow ng as a basis for conparing cost:

(i) Cost per enployee;

(1i) Cost per hour of |abor; or
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(1i1) Cost per one hundred dollars of sales;

(f) A description of any less intrusive or less costly alternative
met hods of achieving the purpose of the proposed regulation or a
reasonabl e justification for not doing so;

(g) A description how the agency will involve small businesses in
t he devel opnent of the rule; and

(h) Alist of industries that will be required to conply with the
rule. However, this list shall not be construed to preclude the
application of the rule to any business or industry to which it would
ot herwi se apply.

(2) To obtain information for the purposes of this section, an
agency may survey a representative sanple of affected businesses or
trade associ ati ons and shoul d, whenever possible, appoint a conmttee
under RCW 34.05.310(2) to assist in the accurate assessnent of the
costs of the proposed rule, and the neans to reduce the costs inposed
on smal | busi ness.

NEW SECTION. Sec. 5. A new section is added to chapter 19.85 RCW
to read as foll ows:

(1) Prior to the adoption of any proposed rule on and after July 1,
2005, each agency shall prepare a regulatory flexibility analysis in

whi ch the agency shall, where consistent with health, safety, and
environnental and economc welfare, consider utilizing regulatory
met hods that wll acconplish the objectives of applicable statutes

while m nimzing adverse inpact on small businesses. The agency shal
consider, without limtation, each of the follow ng nmethods of reducing
t he inpact of the proposed rule on small businesses:

(a) The establishnment of less stringent conpliance or reporting
requi renents for small businesses;

(b) The establishnment of |ess stringent schedul es or deadlines for
conpliance or reporting requirenents for small businesses;

(c) The consolidation or sinplification of conpliance or reporting
requi renents for small businesses;

(d) The establishnent of perfornmance standards for snmall busi nesses
to replace design or operational standards required in the proposed
rule; and

(e) The exenption of small businesses fromall or any part of the
requi renents contained in the proposed rule.
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(2) Prior to the adoption of any proposed rule that may have an
adverse inmpact on small businesses, each agency shall notify the joint
admnistrative rules review conmttee of its intent to adopt the
proposed rule. The joint adm nistrative rules review commttee shal
advi se and assist agencies in conplying with the provisions of this
section.

NEW SECTION. Sec. 6. A new section is added to chapter 19.85 RCW
to read as foll ows:

(1) For any rule subject to this section, a small business that is
adversely affected or aggrieved by final agency action is entitled to
judicial review of agency conpliance with the requirenents of this
section.

(2) The right to seek review under this section ends one year from
the date of final agency action.

NEW SECTION. Sec. 7. A new section is added to chapter 19.85 RCW
to read as foll ows:

(1) Beginning July 1, 2009, each agency shall review all agency
rules existing at the tine of the enactnent to determ ne whether the
rules should continue wthout change, or should be anended or
resci nded, consistent with the stated objectives of this chapter. |If
the head of the agency determ nes that conpletion of the review of
existing rules is not feasible by the established date, the agency
shall publish a statement certifying that determ nation. The agency
may extend the conpletion date by one year at a tine for a total of not
nore than five years.

(2) Rules adopted after the effective date of this act shall be
reviewed within five years of the publication of the final rule and
every five years thereafter to ensure that they mnimze econonc
inpact on small businesses in a manner consistent with the stated
obj ectives of this chapter.

(3) Inreviewing the rules to mnimze the econom ¢ inpact of the
rule on small businesses, the agency shall consider the follow ng
factors:

(a) The continued need for the rule;

(b) The nature of the conplaints or conments received concerning
the rule fromthe public;
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(c) The conplexity of the rule;

(d) The extent to which the rule overlaps, duplicates, or conflicts
with other federal, state, and |ocal governnent rules; and

(e) The length of time since the rule has been evaluated or the
degree to which technol ogy, econom c conditions, or other factors have
changed in the area affected by the rule.

NEW SECTION. Sec. 8. A new section is added to chapter 19.85 RCW
to read as foll ows:

(1) The small Dbusiness advocacy conmttee is created. The
commttee shall be conprised of seven nenbers: (a) Two nenbers of the
house of representatives, appointed by the speaker of the house of
representatives, from each of the two major caucuses of the house of
representatives; (b) two nenbers of the senate, appointed by the
president of the senate, from each of the two nmajor caucuses of the
senate; and (c) three small business owners or their designees,
appoi nted by the governor. The business owners, who shall serve two-
year terms, shall make recomendati ons to the governor regarding their
replacenents at the end of their terns.

(2) The smal | busi ness advocacy commttee is charged with review ng
smal | business econom c inpact statenents. If a mpjority of the
menbers find that a proposed rule will have an adverse inpact on snall
busi nesses and the proposed mtigation by an agency is insufficient,
the commttee shall recommend that the joint admnistrative rules
review commttee hold a public hearing on the proposed rule.

NEW SECTION. Sec. 9. The following acts or parts of acts are each
r epeal ed:

(1) RCW 19.85.030 (Agency rules--Small business econom c inpact
st at enent - - Reduction of costs inposed by rule) and 2000 ¢ 171 s 60
1995 ¢ 403 s 402, & 1994 c 249 s 11;

(2) RCW 19.85.040 (Snmall business economc inpact statenent--
Pur pose--Contents) and 1995 c¢ 403 s 403 & 1994 ¢ 249 s 12; and

(3) RCW 19.85.050 (Agency plan for review of business rules--
Scope--Factors applicable to review-Annual list) and 1989 ¢ 175 s 74
& 1982 ¢ 6 s 5.
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NEW SECTION.  Sec. 10. This act does not affect any existing right
acquired or liability or obligation incurred under the sections anended
or repealed in this act or under any rule or order adopted under those
sections, nor does it affect any proceeding instituted under those
sections.

NEW SECTION. Sec. 11. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 12. This act takes effect August 1, 2005.

~-- END ---
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