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HOUSE BI LL 1243

St ate of WAshi ngt on 590th Legislature 2005 Regul ar Sessi on
By Represent ati ves G een, Cody, Morrell, Appl et on, Moel | er,
Darneille, Lovick, Kessler, D ckerson, Canpbell, Linville, Chase,

Ornsby, Hai gh and Sant os
Read first tine 01/19/2005. Referred to Conrmttee on Health Care.

AN ACT Rel ating to increasing patient safety through disclosure and
anal ysis of adverse events; anending RCW5. 64. 010; addi ng a new chapter
to Title 70 RCW providing an effective date; and declaring an
enmer gency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) The legislature finds that the advances
i n medi cal technol ogy, diagnosis, and treatnent have resulted in great
strides in maintaining and i nproving the health of Washi ngtoni ans. Yet
t hose advances substantially increase the conplexity of our health care
delivery system and increase the risk that nmedical errors will occur.
The legislature further finds that our health care and nedical
liability systens are not structured to pronote disclosure and anal ysis
of medical errors, whether they result in patient harm or not. Each
medi cal error provides an opportunity to learn how to avoid future
errors.

(2) The legislature intends to pronote full disclosure of nedical
errors and adverse health events, and to use the experience and
know edge gained from analysis of those events to advance patient
safety in a nonpunitive manner. The legislature further intends to
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pronote full disclosure of nedical errors to patients by substantially
reducing the risk of liability exposure associated wth such
di scl osure.

NEW SECTION. Sec. 2. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Anbulatory surgical facility" nmeans any distinct entity that
operates exclusively for the purpose of providing surgical services to
patients not requiring hospitalization, whether or not the facility is
certified under Title XVIIl of the federal social security act.

(2) "Childbirth center" nmeans a facility licensed under chapter
18. 46 RCW

(3) "Departnent” neans the departnent of health.

(4) "Health care worker" neans an enpl oyee, independent contractor,
licensee, or other individual who is directly involved in the delivery
of health services in a nedical facility.

(5) "Hospital" nmeans a facility licensed under chapter 70.41 RCW

(6) "Incident" neans an event, occurrence, or situation involving
the clinical care of a patient in a nedical facility which could have
injured the patient but did not either cause an unanticipated injury or
require the delivery of additional health care services to the patient.
The term does not include a serious event.

(7) "Medical facility" nmeans an anbulatory surgical facility,
childbirth center, hospital, or psychiatric hospital

(8) "Psychiatric hospital” nmeans a hospital facility licensed as a
psychi atric hospital under chapter 71.12 RCW

(9) "Serious event" neans any of the followng -events or
occurrences:

(a) An unanticipated death or maj or permanent | oss of function, not

related to the natural course of a patient's illness or underlying
condi tion;

(b) A patient suicide while the patient was under care in the
hospi t al

(c) An infant abduction or discharge to the wong famly;

(d) Sexual assault or rape of a patient or staff nenber while in
t he hospital

(e) A henolytic transfusion reaction involving adm nistration of
bl ood or bl ood products having nmaj or blood group inconpatibilities;
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(f) Surgery perforned on the wong patient or wong body part;

(g) Afailure or myor mal function of a facility system such as the
heati ng, ventil ation, fire alarm fire sprinkler, el ectrical
el ectronic information nmanagenent, or water supply which affects any
patient diagnosis, treatment, or care service within the facility; or

(h) Afire which affects any patient diagnosis, treatnment, or care
area of the facility.

The term does not include an incident.

NEW SECTION. Sec. 3. (1) Each nedical facility shall report to
the departnent the occurrence of any serious event as soon as is
reasonably and practically possible, but no later than seven working
days after discovery of the event. If seven working days is not a
sufficient anmount of tinme in which to confirm that a particular

occurrence constitutes a serious event, then the hospital nust file an
interimreport of the occurrence as a suspected serious event within
t he seven-day peri od. Once an interim report has been submtted, a
final report nust be filed with the departnment within forty-five days
of discovery of the event. The final report shall either rescind the
interimreport if no serious event is determ ned to have occurred, or
provide all required information to the departnent.

(2) The report shall be filed in a format specified by the

departnment and shall identify the facility but shall not include any
identifying information for any of the health care professionals,
facility enployees, or patients involved. This provision does not

nmodify the duty of a hospital to nake a report to the departnent of
health or a disciplinary authority if a licensed practitioner has
comm tted unprofessional conduct as defined in RCW18. 130. 180.

(3) Any nedical facility or health care worker may report an
incident to the departnent. The report shall be filed in a format
specified by the departnent and shall identify the facility but shal
not include any identifying information for any of the health care
professionals, facility enployees, or patients involved. Thi s
provi sion does not nodify the duty of a hospital to nmake a report to
the departnment of health or a disciplinary authority if a licensed
practitioner has conmmtted unprofessional conduct as defined in RCW
18. 130. 180.
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(4) The departnent may consult wth experts and organi zations
famliar wth patient safety when devel oping the format for reporting
and in further defining events in order to be consistent wth industry
st andards.

(5) A health care worker may file an anonynous report in good faith
regarding a serious event with the departnent. Upon receipt of a
report of a serious event from a health care worker, the departnent
shall give notice to the affected nedical facility that a report has
been fil ed. If the nedical facility has not already started an
investigation of the serious event, the departnment shall direct the
facility to start an investigation of the incident that was the basis
for the report. The nedical facility shall provide the departnent with
the results of its investigation no later than thirty days after
receiving notice pursuant to this subsection. |f the departnent is
di ssatisfied with the adequacy of the investigation conducted by the
medical facility or the adequacy of corrective actions taken, the
departnent shall performits own review of the serious event.

(6) A health care worker who nmakes a report in good faith of the
occurrence of a serious event or incident in accordance wth this
section shall not be subject to any retaliatory action for reporting
the serious event or incident and has the protections and renedi es set
forth in RCW43.70. 075.

(7) Nothing in this section limts a nmedical facility's ability to
t ake appropriate disciplinary action against a health care worker for
failure to neet defined performance expectations or to take corrective
action against a health care worker for wunprofessional conduct,
including making false reports or failure to report to the nedical
facility serious events as defined in this chapter.

NEW SECTION. Sec. 4. The departnent shall:

(1) Receive reports of serious events and incidents under section
3 of this act;

(2) Investigate serious events;

(3) Establish a systemfor nedical facilities and the health care
workers of a nedical facility to report serious events and incidents,
whi ch shall be accessible twenty-four hours a day, seven days a week;

(4) Prohibit any retaliatory action against a health care worker
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for making a good faith report of a serious event in accordance wth
RCW 43. 70. 075;

(5) Adopt rules as necessary to inplenent this act;

(6) Directly or by contract:

(a) Collect, analyze, and evaluate data regarding reports of
serious events and incidents, including the identification of
performance indicators and patterns in frequency or severity at certain
medi cal facilities or in certain regions of the state;

(b) Devel op recommendations for changes in health care practices
and procedures, which may be instituted for the purpose of reducing the
nunber and severity of serious events and incidents;

(c) Directly advise reporting nedical facilities of inmmediate
changes that can be instituted to reduce serious events and incidents;

(d) Issue recommendations to nedical facilities on a facility-
specific or on a statewde basis regarding changes, trends, and
i nprovenents in health care practices and procedures for the purpose of
reducing the nunber and severity of serious events and incidents.
Prior to issuing recommendati ons, consideration shall be given to the
followng factors: Expect ati on of i npr oved quality care,
i npl enentation feasibility, other relevant inplenentation practices,
and the cost inpact to patients, payers, and nedical facilities.
St at ewt de recommendati ons shall be issued to nedical facilities on a
conti nuing basis and shall be published and posted on the departnent's

publicly accessible web site. The recomendations nmade to nedica
facilities under this section may be considered by the departnent for
| icensure purposes, but shall not be considered mandatory unless

adopt ed by the departnent as rules pursuant to chapter 34.05 RCW and

(e) Monitor inplenentation of reporting systens addressi ng serious
events or their equivalent in other states and nake recommendations to
t he governor and the legislature as necessary for nodifications to this
chapter to keep the system as nearly consistent as possible wth
simlar systens in other states;

(7) Report no later than January 1, 2007, and annually thereafter
to the governor and the legislature on the departnent's activities
under this act in the preceding year. The report shall include:

(a) The nunber of serious events and incidents reported by nedical
facilities on a geographical basis and their outcones;
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(b) The information derived fromthe data collected including any
recogni zed trends concerning patient safety; and

(c) Recommendations for statutory or regulatory changes that may
hel p i nprove patient safety in the state.

The annual report shall be nade avail able for public inspection and
shal |l be posted on the departnent's web site.

NEW SECTION.  Sec. 5. (1) A nedical facility through an
appropriate designee shall provide witten notification to a patient
affected by a serious event or, with the consent of the patient, to an
available famly nenber or designee, wthin seven days of the
occurrence or discovery of a serious event. If the patient is unable
to give consent, the notification shall be given as provided in RCW
7.70.065.

(2) Notification wunder this section does not constitute an
acknow edgnent or adm ssion of liability.

Sec. 6. RCW 5.64.010 and 1975-'76 2nd ex.s. ¢ 56 s 3 are each
anmended to read as foll ows:
(1) In any civil action against a health care provider for personal

injuries which is based upon alleged professional negligence ((and

hich i ey
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representativer)), or in any arbitration or nediation proceeding

related to such civil action, evidence of furnishing or offering or
prom sing to pay nedical, hospital, or simlar expenses occasi oned by
an injury is not admssible to prove liability for the injury.

(2) In a civil action against a health care provider for personal
injuries which is based upon alleged professional negligence, or in any
arbitration or nediation proceeding related to such civil action:

(a) Any and all statenents, affirnmations, gestures, or conduct
expressing apol ogy, faul t, synpat hy, conmi seration, condol ence,
conpassion, or a general sense of benevol ence; or

(b) Any and all statenents or affirmations regarding renedial
actions that nmay be taken to address the act or om ssion that is the
basis for the allegation of negligence;
which were in the past or are nade by a health care provider to the
injured person, a relative of the injured person, or a representative
of the injured person and which relate to the disconfort, pain,
suffering, injury, or death of the injured person as the result of the
al |l eged professional negligence shall be inadm ssible as evidence of an
adm ssion of liability or as evidence of an adm ssion against interest.

(3) For the purposes of this section:

(a) "Health care provider" has the sane neaning provided in RCW
7.70.020.

(b) "Rel ative" neans:

(1) An injured person's spouse, parent, grandparent, stepfather
stepnother, child, grandchild, brother, sister, half brother, half
sister, or spouse's parents;

(ii) Relationships in (b)(i) of this subsection that are
established with an injured person as a result of adoption; and

(iii) Any person who has a famly-type relationship with an injured
per son.

(c) "Representative" neans a legal quardian, attorney, person
designated to nmake decisions on behalf of a patient under a nedica
power of attorney, or any person recognized in law or custom as a
patient's agent.
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NEW SECTION. Sec. 7. (1) Wien a report of a serious event or
i ncident under section 3 of this act is made by or through a
coordinated quality inprovenent program under RCW 43.70.510 or
70.41. 200, or by a peer review commttee under RCW 4.24.250, the
confidentiality protections of those laws and RCW 42.17.310(1) (hh)
apply fully to any docunents, materials, or information prepared or
created for the purpose of conplying with section 3 of this act.

(2) When a report of a serious event or incident under section 3 of
this act is not made by or through a coordinated quality inprovenent
program under RCW 43.70. 510 or 70.41.200, or by a peer review commttee
under RCW 4. 24. 250, any information, docunents, and materials created
specifically for the purpose of submtting a report of a serious event
or incident are not subject to discovery or introduction into evidence
in any civil action, and no person who participated in the creation,
collection, or maintenance of information or docunents specifically for
t he purpose of submitting a report of a serious event or incident shal
be permtted or required to testify in any civil action as to the
content of such documents. This subsection does not preclude: (a) In
any civil action, the discovery of the identity of persons involved in
the nedical care that is the basis of the civil action whose
i nvol venent was i ndependent of any reporting activity; (b) in any civil
action, the testinony of any person concerning the facts that formthe
basis for the report of which the person had personal know edge
acquired i ndependently of such reporting; (c) in any civil action by a
health care provider regarding the restriction or revocation of that
individual's clinical or staff privileges, introduction into evidence
of information collected and maintained by a nedical facility for
pur poses of reporting a serious event or incident that involved such
health care provider; (d) in any civil action challenging the
term nation of a contract by a state agency with any nedical facility
if the termnation was on the basis of quality of care concerns,
introduction into evidence of information created, collected, or
mai nt ai ned for the purposes of reporting a serious event or incident,
which may be under terns of a protective order as specified by the
court; (e) in any civil action, disclosure of the fact that staff
privileges were termnated or restricted, including the specific
restrictions inposed, if any, and the reasons for the restrictions; or
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(f) in any civil action, discovery and introduction into evidence of
the patient's nedical records required by rule of the departnent to be
made regarding the care and treatnent received.

(3) Any docunents, materials, or information made confidential by
subsections (1) and (2) of this section are not subject to requests
under chapter 42.17 RCW

NEW SECTION. Sec. 8. Sections 1 through 5 and 7 of this act
constitute a new chapter in Title 70 RCW

NEW SECTION. Sec. 9. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 10. This act is necessary for the imredi ate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect
July 1, 2005.

~-- END ---
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