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6740-S AMS FRAS S5278. 2

SSB 6740 - S AMD 140
By Senator Fraser

Strike everything after the enacting clause and insert the
fol | ow ng:

"NEW SECTION. Sec. 1. The legislature finds that the vast
majority of contractors engaged in the business of constructing or
renodeling owner-occupied single-famly honmes are both technically
proficient in their trade and able to nanage their business dealings in
accordance with the highest standards. The | egislature also finds,
however, that in those relatively few, but all-too-frequent, instances
where prinme contractors on such construction or renodeling projects
intentionally, negligently, or unintentionally divert paynents received
from honeowners that are intended for subcontractors, suppliers, and
others, existing provisions are inadequate to protect honeowners.
Additionally, the toll on an individual honmeowner's personal econonic
and enotional condition that such financial m smanagenent by this snal
fraction of prinme contractors is not adequately bal anced against the
responsibilities, obligations, and possible penalties that contractors
bear for such m smanagenent. Consequently, the |l egislature finds that
it is necessary to (1) raise awareness about the harm that can be
caused when those relatively few unscrupulous contractors divert
homeowner paynents that are intended to pay subcontractors and
suppliers; (2) increase awareness by honeowners to the potential for
liens against their residence if contractors fail to pay suppliers and
subcontractors as promsed; and (3) increase opportunities for
honmeowners to becone better educated about ways to protect thensel ves
fromfinancial m smanagenent by those few contractors who are unable or
unwilling to neet the financial managenent standards set by the vast
majority of residential contractors in this state.

Sec. 2. RCW 60. 04. 091 and 1992 c¢c 126 s 7 are each anended to read
as foll ows:
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Every person claimng a |lien under RCW 60.04.021 shall file for
recording, in the county where the subject property is located, a
notice of claimof lien not later than ninety days after the person has
ceased to furnish |abor, professional services, materials, or equipnent
or the last date on which enpl oyee benefit contributions were due.

(1) The notice of claimof lien((+

) shall state in substance and effect:

(a) The nane, ((phene)) telephone nunber, and address of the
cl ai mant ;

(b) The first ((and)) date on which the clainmant began to perform
| abor, provide professional services, or supply material or equi pnent
or the first date on which enployee benefits becane due;

(c) The last date on which the |abor, professional services,
materials, or equipnent was furni shed or enpl oyee benefit contributions
wer e due;

((€e))) (d) The name of the person indebted to the clai mant;

((€6))) (e) The street address, |legal description, or other
description reasonably calculated to identify, for a person famliar
with the area, the location of the real property to be charged with the
l'ien;

((€e))) (f) The nane of the owner or reputed owner of the property,
if known, and, if not known, that fact shall be stated; ((and

)) (g) The principal anmount for which the lien is clained_
excluding any interest, late fees, costs, attorneys' fees, or simlar
charges; and

(h) Wether the claimant is the assignee of the claim

(2) The notice of claimof lien shall be signed by the claimnt or
sone person authorized to act on his or her behalf who shal
affirmatively state they have read or heard and understand the notice
of claim of lien ((anrd)), believe the ((not+ee—oft—clatmoft—tien))
contents to be true and correct, and the lien is not frivolous and is

not clearly excessive, under penalty of perjury, and shall be
acknowl edged as set forth in the form below, or pursuant to chapter
64.08 RCW If the lien has been assigned, the nanme of the assignee
shal | be stated. Where an action to foreclose the lien has been

comenced such notice of claimof |ien may be anended as pl eadi ngs nmay
be by order of the court insofar as the interests of third parties are
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adversely affected by such anendnent. A claim of Ilien

substantially in the followng formshall be sufficient:

CLAIM OF LI EN

S ., claimant, vs . . . . . ., nane of person indebted
to clai mant:
Notice is hereby given that the person naned below clains a

lien pursuant to chapter ((64-64)) 60.04 RCW In support of
this lien the followng information is submtted:

1. NAME OF LI EN CLAI MANT:
TELEPHONE NUMBER:
ADDRESS:

2. DATE ON VWH CH THE CLAI MANT BEGAN TO PERFORM LABOR,
PROVI DE PROFESSI ONAL SERVI CES, SUPPLY MATERI AL OR EQUI PMENT OR
THE DATE ON WH CH EMPLOYEE BENEFI T CONTRI BUTI ONS BECAME DUE:

3. NAME OF PERSON | NDEBTED TO THE CLAI MANT:

4. DESCRI PTION OF THE PROPERTY AGAINST WHICH A LIEN IS
CLAI MED (Street address, |egal description or other information
that will reasonably describe the property):

5. NAME OF THE OMER OR REPUTED OMWMER (If not known
state "unknown"):

6. THE LAST DATE ON WHCH LABOR WAS PERFORMED;
PROFESSI ONAL SERVI CES WERE FURNI SHED; CONTRI BUTIONS TO AN
EMPLOYEE BENEFI T PLAN WERE DUE; OR MATERI AL, OR EQUI PMENT WAS
FURNI SHED:

7. PRI NCI PAL AMOUNT FOR WVHICH THE LIEN I S CLAI MED | S:

8. IF THE CLAIMANT IS THE ASSIGNEE OF THIS CLAIM SO
STATE HERE:
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................... , Claimant

(Phone number, address, city, and

state of claimant)

STATE OF WASHI NGTON, COUNTY OF

., SS.

Coe ., being sworn, says: | amthe claimant (or attorney of
the claimant, or admnistrator, representative, or agent of the
trustees of an enpl oyee benefit plan) above naned; | have read or heard

and understand the foregoing claim read and know the contents thereof,
and believe the sanme to be true and correct and that the claimof lien
is not frivolous and is nmade with reasonabl e cause, and is not clearly
excessi ve under penalty of perjury.

Subscri bed and sworn to before me this . . . . day of

ADVI SCRY NOTI CE TO PARTY RECEIVING THI S LIEN CLAIM

1. You are advised to consult with an attorney immediately and
before neking any paynent to the lien claimant in order to help
determ ne the validity of the claim

2. One of the things you should discuss with your attorney is
whet her the claimwas filed in tinme. As a general rule, a lien claim
filed nore than ninety days after the lien clainant stopped working on
your project cannot be enforced under state |aw, RCW60.04.091

3. Another timng issue you should discuss wth your attorney is
whet her you received proper notice. Under the sane state law, the lien
claimant cannot be awarded certain fees and costs unless you were
served or received this lien claimnotice by certified or registered
mail within fourteen days of when the lien claimwas filed with the
court.

(3) The period provided for recording the claimof lien is a period
of limtation and no action to foreclose a lien shall be maintained
unless the claimof lienis filed for recording within the ninety-day
period st at ed. The lien claimant shall give a copy of the claim of
lien to the owner or reputed owner by mailing it by certified or
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registered mail or by personal service within fourteen days of the tine
the claimof lienis filed for recording. Failure to do so results in
a forfeiture of any right the claimant may have to attorneys' fees and
costs agai nst the owner under RCW 60. 04. 181.

(4 Alien claimant that, for any reason, includes any interest,
late fee, cost, attorneys' fees, or simlar charges as part of the
principal anmount for which the lien is clained shall be deened to have
wai ved any right under contract or otherwi se to such charges, and shal
also forfeit any right the claimant nmay have to attorneys' fees and
costs against the owner under RCW 60.04.181.

Sec. 3. RCW®60.04.250 and 1990 ¢ 81 s 1 are each anmended to read
as follows:

The departnent of Ilabor and industries shall prepare nmaster
docunents that provide informational material about:

(1) Construction lien |aws and avail abl e saf eguards agai nst real

property lien clains. The material shall include nmethods of protection
against lien clains, including obtaining lien release docunents,
performance bonds, joint payee checks, the opportunity to require
contractor disclosure of all potential lien claimants as a condition of
paynment, and | ender supervision under ((RESA-60-04200-and60-04-210))
this chapter. The material shall also include sources of further

i nformation, including the departnment of |abor and industries and the
office of the attorney general.

(2) The basics of lien law relating to owner-occupied residenti al
i nprovenents and new construction projects, including a list of
avai l abl e safeguards against real property lien clains. Bef ore any
building permt may be issued for (a) the construction of a new owner-
occupied single-famly residence; or (b) the inprovenent to an owner-
occupied single-famly residence for an anmpbunt in excess of one
thousand dollars, if the construction will involve the services of a
prinme residential contractor, the permt-issuing agency shall provide
the honeowner with a copy of the docunent described in this section
The docunent shall be deened tinely provided if the permt-issuing
agency does any one of the following within fourteen days of receipt of
the permt application:

(i) Personally delivers the docunent to the honeowner
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(ii) Places the docunent in United States mamil, regular postage
prepai d and addressed to the honeowner; or

(iiti) Oherwi se provides the docunent to the honeowner through an
agent who is not the prine residential contractor or any enployee,
owner, or agent of the prine residential contractor.

Failure to tinely provide the docunent to the honmeowner does not
affect, alter, or delay the processing or conpleteness of the permt
application or subject the permt-issuing agency to any penalty or
liability. The docunent shall be in substantially the followng form
and shall also include information describing the scope and limts of
state contractor bonding requirenents, the provisions of this act, and
the availability of further information, including the departnent of
| abor and industries and the office of the attorney general.

Dear Honmeowner :

Before any permt can be issued, you nust file with this agency the
attached docunent acknow edging that you have received and read this
form You should also review the itens below and carefully consider

what protection, if any, you want agai nst potential lien clainms on your
property as a result of the construction work for which you are
contracting. If vour contractor fails to pay subcontractors,

suppliers, or laborers or neglects to neke other legally required
paynents, those who are owed noney can file a lien against your
property for paynent, even if you have paid your contractor in full
Anyone filing a valid lien claimmay force the sale of your property to
recover the unpaid amount. This is true if you have hired a contractor
to build a new hone or are buying a newy built hone. It is also true
when you renpdel or inprove your property.

Peopl e who supply materials or |abor ordered by your contractor are
permtted by lawto file a lien only if they do so within ninety days
of cessation of performance or delivery of materials. The tine frane
is spelled out in RCW 60. 04. 091.

If you enter into a contract to buy a newy built hone, you may not
receive a notice of alien based on a claimby a contractor or materi al
handler. Be aware that a lien nay be clained even though you have not
received a notice. Before nmaking final paynent on the project, obtain
a conpleted lien release form from each contractor and material
supplier. A sanple of this release of lien formis available fromthe
departnent of |abor and industries, contractor registration section.
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You have final responsibility for seeing that all bills are paid
even if you have paid your contractor in full.

If you are dealing with a lending institution, ask your |oan
officer what precautions the lending institution takes to verify that
subcontractors and material suppliers are being paid when nortgage
noney is paid to your contractor. You nay want to request |ender
supervision if your lending institution is providing interim or
construction financing.

If you receive a notice to enforce a lien, take the notice
seriously. Let your contractor know you have received the notice
Find out what arrangenents are being nade to pay the sender of the
noti ce.

When in doubt, or if you need nore details, consult your attorney.
When and how to pay your contractor is a decision that requires serious
consideration. Wshington law, RCW 18.27.114, requires contractors to
give vyou this disclosure statenent if your contract exceeds one
t housand dol |l ars.

Below is a list of sone alternatives about how you nmay want to
protect yourself frompossible lien clains on your property, and inform
your contractor of your selections or discuss your selections with your
contractor (select one):

e e i ssue checks made payable jointly, nam ng the
contractor and the subcontractor or supplier as payees.

e e I ssue checks to the contractor and subcontractors
in the anmpbunts equal to the anounts for which lien releases that
release all lien rights to those anobunts, as provided by ROV 60.04. 071
have been provided to ne by each lien clainmant requesting paynent.

e e use an escrow agent to disburse construction
funds and to protect ny interests. (NOTE: Before nmaking this

selection, find out whether the escrow agent you plan to use wll
protect vyou against liens when disbursing paynents. If you are

interested in using this alternative, consult your attorney.)
s e .. insist that the contractor set up a trust account
for all funds paid to this contractor, and the trust funds nust be

di sbursed in accor dance with our construction aqgr eenent to
subcontractors and suppliers.
None of the above protections frompotential lien

clains against ny property as a result of this construction work.
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In addition to the above selection, consider whether to insist that
the prinme residential contractor is to disclose all potential lien
claimants as a condition of paynent. (NOTE: A lien claimant nust,
under RCW 60.04.091(2), nmail by certified or registered mail or by
personal service a copy of the claim of lien to the owner wthin
fourteen days of the tine the lien is recorded. Wile an action is
ongoing, the law, RCW60.04.151, allows an owner to withhold fromthis
prine residential contractor the anpbunt of noney for which a claimis
recorded by a subcontractor, supplier, or |aborer.)

Mre information about contractors is available by visiting the
depart nent of | abor and i ndustries on t he I nt er net at
www. LNI. wa. gov/ SCS/ cont r act ors/ or by calling t he contractor
registration hotline at 1-800-647-0982. You nmy also call your |ocal
departnent of Jlabor and industries office. See listings under
"Washington, state of" in the governnent section or the white pages of
the tel ephone book.

Sec. 4. RCW60.04.031 and 1992 ¢ 126 s 2 are each anended to read
as follows:

(1) Except as otherwise provided in this section, every person
furni shing professional services, materials, or equipnent for the
i nprovenent of real property shall give the owner or reputed owner
notice in witing of the right to claim a lien. If the prime
contractor is in conpliance wth the requirenments of RCW 19.27.095,
60. 04. 230, and 60.04.261, this notice shall also be given to the prine
contractor as described in this subsection unless the potential Ilien
cl ai mant has contracted directly with the prime contractor. The notice
may be given at any tine but only protects the right to claima lien
for professional services, materials, or equipnent supplied after the
date which is sixty days before:

(a) Mailing the notice by certified or registered mail to the owner
or reputed owner; or

(b) Delivering or serving the notice personally upon the owner or
reputed owner and obtaining evidence of delivery in the form of a
recei pt or other ((acknewtedgerment)) acknow edgnent signed by the owner
or reputed owner or an affidavit of service.

(1) I'n the case of new construction of a single-fam |y residence,
the notice of aright to claima lien may be given at any tinme but only
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protects the right to claim a lien for professional services,
mat eri als, or equipnent supplied after a date which is ten days before
the notice is given as described in this subsection.

(ii) I'n the case of the repair, alteration, or renodel of a single-
famly residence or garage appurtenant to a single-famly residence,
the notice of a right to claima lien may be given at any tine but only
protects the right to claim a lien for professional services,
materials, or equipnent supplied after a date which is thirty days
before the notice is given as described in this subsection.

(2) Notices of aright to claima lien shall not be required of:

(a) Persons who contract directly with the owner or the owner's
common | aw agent;

(b) Laborers whose claim of lien is based solely on performng
| abor; or

(c) Subcontractors who contract for the inprovenent of real
property directly with the prine contractor, except as provided in
subsection (3)((fb)y)) (A)(ii) of this section.

(3)(a) Persons who furnish professional services, materials, or
equi pnent in connection with the new construction, repair, alteration,

or renodel of ((an—existinrg—owner—oceupied)) a single-famly residence

or appurtenant garage:

((2)y)) (i) Wwo contract directly with the ((ewrer—oeccupter—or
thei+)) residential honeowner or the honeowner's conmon | aw agent shall
not be required to send a witten notice of the right to claima lien
and shall have a lien for the full anobunt due under their contract, as
provi ded in RCW 60. 04. 021; or

((&pb)y)) (ii) Wio do not contract directly with the ((ewrer—eeceupter
er—thet+)) residential honeowner or the honeowner's common | aw agent
shall give notice of the right to claim a lien to the ((ewrer—
eceupter)) honeowner.

(b) dains of liens of persons furnishing professional services
materials, or equi pnent who do not contract directly with the ((ewrer—
eceupter)) honmeowner or their common | aw agent ((may—enbyr—be—satisted
frer)) for the construction, repair, alteration, or renodel of the
homeowner's residence shall be dismssed if:

(i) The amounts ((Ret—yet)) paid to the prine residential
contractor by the owner at the time the notice described in this
section is received equals or otherwi se satisfies all anmpunts owed by
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the honeowner to all potential lien clainmants, including the prine
residential contractor, regardl ess of whether anmounts ((nret—yet)) paid
to the prine residential contractor are due; and

(ii) The honeowner notifies the potential lien clainant in witing
that the lien is subject to dism ssal pursuant to this subsection, and
such notice is received by the potential lien claimant within thirty

days of receipt of the notice provided by (a)(ii) of this subsection.

(c) For the purposes of this subsection "received" neans actual
recei pt of notice by personal service, or registered or certified mail,
or three days after mailing by registered or certified mail, excluding
Sat urdays, Sundays, or |egal holidays.

(4) The notice of right to claima lien described in subsection (1)
of this section, shall include but not be Ilimted to the follow ng
information and shall substantially be in the followng form wusing
| ower -case and upper-case ten-point type where appropriate.

NOTI CE TO OMNER

| MPORTANT: READ BOTH SI DES OF THI S NOTI CE
CAREFULLY.

PROTECT YOURSELF FROM PAYI NG TW CE

To: o Date: ..................
Re: (description of property: Street address or general |ocation.)
From
AT THE REQUEST OF: (Nane of person ordering the professional

services, materials, or equipnment)

THIS IS NOT A LIEN--THIS NOTICE IS MEANT TO PROVIDE YOU WTH
| NFORMATI ON NECESSARY TO PROPERLY MANAGE YOUR CONSTRUCTI ON PRQJECT:
This notice is sent to you to tell you who is providing professional
services, materials, or equipnent for the inprovenent of your property
and to advise you of the rights of +these persons and your
responsi bilities. Al so take note that |aborers on your project nmay
claima lien without sending you a noti ce.

OWNER/ OCCUPI ER OF EXI STI NG
RESI DENTI AL PROPERTY AND/ OR
NEW RESI DENTI AL PROPERTY

Under Washi ngton |aw, those who furnish |abor, professional services,
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materials, or equipnent for the repair, renodel, or alteration of your
owner - occupi ed principal residence and who are not paid, have a right
to enforce their claimfor paynent against your property. This claim
is known as a construction |ien.

The law | imts the anobunt that a lien clainmnt can clai magainst your

property. ( ( Cat-prs—may—ontby—be—made—agatast—that—port+on—ol—the

maiHed—to—you-—)) If the inprovenent to your property is new

construction of a single-famly residence or its appurtenant garage, a
lien may be clained for sone or all professional services, naterials,
or equi pnent furnished after a date that is ten days before this notice

was given to you or mailed to you. |If the inprovement to your property
is the repair, alteration, or renodel of a single-famly residence or
its appurtenant garage, a lien my be clained for sone or al

prof essional services, materials, or equipnent furnished after a date
that is thirty days before this notice was given to you or mailed to
you. Review the back of this notice for nore informati on and ways to
avoid lien clains.

COMVERCI AL ( ( AND-CR-NEW
RESHDENTHAL) )  PROPERTY

W have or wll be providing professional services, nmaterials, or
equi pnrent for the inprovenent of your commercial ((er—new+esidential))
proj ect. In the event you or your contractor fail to pay us, we nmay
file a lien against your property. A lien may be clainmed for all

pr of essi onal services, materials, or equipnent furnished after a date
that is sixty days before this notice was given to you or mailed to
you( (., unless the improvenent to your property is the construction of
ol e famid g 4 I bef hi .

ghren—to—you—or—atted—to—yod)).

Sender :

Addr ess:

Tel ephone:

Brief description of professional services, materials, or equipnent
provi ded or to be provided:

| MPORTANT | NFORVATI ON

Oficial Print - 11
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ON REVERSE SI DE

| MPORTANT | NFORVATI ON
FOR YOUR PROTECTI ON

This notice is sent to inform you that we have or wll provide
prof essional services, materials, or equipnent for the inprovenent of
your property. W expect to be paid by the person who ordered our
services, but if we are not paid, we have the right to enforce our
claimby filing a construction |ien against your property.

LEARN nore about the lien laws and the nmeaning of this notice by
di scussing them with your contractor, suppliers, Departnent of Labor
and I ndustries, the firmsending you this notice, your |ender, or your
attorney.

COVMON METHODS TO AVO D CONSTRUCTI ON LI ENS: There are several nethods
available to protect your property from construction |iens. The
followng are two of the nore commonly used net hods.

DUAL PAYCHECKS (Joi nt Checks): Wen paying your contractor for
services or materials, you may nmake checks payable jointly to
the contractor and the firns furnishing you this notice.

LI EN RELEASES: You may require your contractor to provide |ien
rel eases signed by all the suppliers and subcontractors from
whom you have received this notice. |f they cannot obtain lien
rel eases because you have not paid them you may use the dua
payee check nmethod to protect yourself.

YOU SHOULD TAKE APPROPRI ATE STEPS TO PROTECT YOUR PROPERTY FROM LI ENS.

YOUR PRI ME CONTRACTOR AND YOUR CONSTRUCTI ON LENDER ARE REQUI RED BY LAW
TO G VE YOU WRI TTEN | NFORVATI ON ABOUT LI EN CLAI M5 I F YOU HAVE NOT
RECEI VED I'T, ASK THEM FOR I T.

*x * * % % * * % % *x * * *

(5) Every potential lien claimnt providing professional services
where no inprovenent as defined in RCW60.04.011(5) (a) or (b) has been
comenced, and the professional services provided are not visible from
an inspection of the real property may record in the real property
records of the county where the property is located a notice which
shall contain the professional service provider's nane, address,
t el ephone nunber, |egal description of the property, the owner or
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reputed owner's nane, and the general nature of the professional
servi ces provided. If such notice is not recorded, the lien clained
shall be subordinate to the interest of any subsequent nortgagee and
invalid as to the interest of any subsequent purchaser if the nortgagee
or purchaser acts in good faith and for a valuable consideration
acquires an interest in the property prior to the commencenent of an
i nprovenent as defined in RCW60.04.011(5) (a) or (b) w thout notice of
t he professional services being provided. The notice described in this
subsection shall be substantially in the followng form

NOTI CE OF FURNI SHI NG
PROFESSI ONAL SERVI CES

That on the (day) day of (nonth and year) , (nane of
provi der) began providing professional services upon or for the
i nprovenent of real property legally described as follows:

[ Legal Description
i s mandat ory]

The general nature of the professional services provided is

The owner or reputed owner of the real property is

(Phone Number)

(6) Alien authorized by this chapter shall not be enforced unless
the lien claimnt has conplied with the applicable provisions of this
section.
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Sec. 5. RCW60.04.011 and 1992 ¢ 126 s 1 are each anended to read
as follows:

Unl ess the context requires otherwise, the definitions in this
section apply throughout this chapter.

(1) "Construction agent” neans any registered or |icensed
contractor, registered or |licensed subcontractor, architect, engineer,
or other person having charge of any inprovenent to real property, who
shall be deened the agent of the owner for the limted purpose of
establishing the lien created by this chapter.

(2) "Contract price" neans the anount, including overhead and
profit, agreed upon by the contracting parties, or if no anmount is
agreed upon, then the customary and reasonabl e charge therefor, but in
no case shall contract price include any anount payable under the
contract, or otherwise, in the event of nonpaynent or |late paynent.

(3) "Draws" neans periodic disbursenents of interimor construction
financing by a | ender.

(4) "Furnishing Ilabor, professional services, nmaterials, or
equi pnrent"” neans the performance of any |abor or professional services,
the contribution owed to any enpl oyee benefit plan on account of any
| abor, the provision of any supplies or materials, and the renting,
| easing, or otherw se supplying of equipnent for the inprovenent of
real property.

(5) "Inprovenent" neans: (a) Constructing, altering, repairing,
renodel i ng, denolishing, clearing, grading, or filling in, of, to, or
upon any real property or street or road in front of or adjoining the
sane; (b) planting of trees, vines, shrubs, plants, hedges, or |awns,
or providing other |andscaping naterials on any real property; and (c)
provi di ng professional services upon real property or in preparation
for or in conjunction with the intended activities in (a) or (b) of
t hi s subsecti on.

(6) "Interimor construction financing" nmeans that portion of noney
secured by a nortgage, deed of trust, or other encunbrance to finance
i nprovenent of, or to real property, but does not include:

(a) Funds to acquire real property;

(b) Funds to pay interest, insurance prem uns, |ease deposits,
t axes, assessnents, or prior encunbrances;
(c) Funds to pay loan, commtnent, title, legal, closing,

recordi ng, or appraisal fees;
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(d) Funds to pay other custonmary fees, which pursuant to agreenent
with the owner or borrower are to be paid by the lender fromtinme to
tinme;

(e) Funds to acquire personal property for which the potential Iien
claimant may not claima lien pursuant to this chapter.

(7) "Labor" means exertion of the powers of body or m nd perforned
at the site for conpensation. "Labor" includes anmounts due and owed to
any enpl oyee benefit plan on account of such |abor perforned.

(8) "Mortgagee" neans a person who has a valid nortgage of record
or deed of trust of record securing a | oan.

(9) "Omner-occupied" neans a single-famly residence occupied by
the owner as his or her principal residence.

(10) "Paynent bond" neans a surety bond issued by a surety |icensed
to issue surety bonds in the state of Wshington that confers upon
potential claimants the rights of third party beneficiaries.

(11) "Potential lien claimant” nmeans any person or entity entitled
to assert lien rights under this chapter who has otherw se conplied
with the provisions of this chapter and is registered or licensed if
required to be licensed or registered by the provisions of the | aws of
the state of Washi ngton.

(12) "Prinme contractor” includes all contractors, gener al
contractors, and specialty contractors, as defined by chapter 18.27 or
19.28 RCW or who are otherwise required to be registered or |icensed
by law, who contract directly with a property owner or their conmmon | aw
agent to assune prinmary responsibility for the creation of an
i nprovenent to real property, and includes property owners or their
conmmon |law agents who are contractors, general contractors, or
specialty contractors as defined in chapter 18.27 or 19.28 RCW or who
are otherwi se required to be registered or licensed by |aw, who offer
to sell their property wthout occupying or using the structures,
projects, devel opnents, or inprovenents for nore than one year

(13) "Professional services" nmeans surveying, establishing or
mar ki ng the boundaries of, preparing maps, plans, or specifications
for, or inspecting, testing, or otherwse performng any other
architectural or engineering services for the inprovenent of real
property.

(14) "Real property lender" nmeans a bank, savings bank, savings and

Oficial Print - 15



© 00 N O Ol WDN P

e
= O

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

| oan associ ation, credit union, nortgage conpany, or other corporation,
associ ation, partnership, trust, or individual that makes | oans secured
by real property located in the state of WAashi ngton.

(15) "Residential honmeowner" or "honeowner" neans the sane as the
termis defined by RCW 18. 27. 010.

(16) "Site" neans the real property which is or is to be inproved.

((x8y)) (17) "Subcontractor™ mnmeans a general contractor or
specialty contractor as defined by chapter 18.27 or 19.28 RCW or who
is otherwse required to be registered or licensed by Ilaw, who
contracts for the inprovenent of real property with soneone other than
t he owner of the property or their conmmon | aw agent.

Sec. 6. RCW18.27.010 and 2001 ¢ 159 s 1 are each anended to read
as follows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

(1) (a) "Contractor"” neans any person, firm or corporation who or
which, in the pursuit of an independent business undertakes to, or
offers to undertake, or submits a bid to, construct, alter, repair, add
to, subtract from provide construction consultation or nanagenent
services, except as a licensed architect, for, develop, inprove, nove,
wreck or denolish, for another, any building, highway, road, railroad,
excavation or other structure, project, devel opnent, or inprovenent
attached to real estate or to do any part thereof including the
installation of doors, wndows, carpeting or other floor covering,
kitchen and bathroom cabinetry, fixtures, and built-in appliances, the
erection of scaffolding or other structures or works in connection
therewith or who installs or repairs roofing or siding, or who provides
tree renoval or trinmng services; or, who, to do simlar work upon his
or her own property, enploys nenbers of nore than one trade upon a
single job or project or under a single building permt except as
ot herwi se provi ded herein.

(b) "Contractor"” includes any person, firm corporation, or other
entity covered by this subsection, whether or not registered as
required under this chapter.

(c) A "contractor" is presuned to be a developer and prine
residential contractor in business for another, and is not eligible for
the exenption provided in RCW 18.27.090 (11) or (12), when the
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contractor owns and constructs, alters, repairs, or renodels one or
nore residential structures, and offers for sale or lease (i) nore than
two such structures in any twenty-four nonth period, or (ii) any such
structure w thout occupying or using it for nore than one year.

(d) Solely for the purposes of RCW 18.27.200 (2) and (3) and
18.27.340(3)(b), "contractor"” includes any party that, in the pursuit
of an independent business retains, for or on behalf of a residential
honeowner, the services of a general contractor or specialty contractor
to alter, repair, or inprove an existing residential structure owned
and occupied by the honmeowner that has been danmaged by an accident,
fire, or weather-related or other natural event.

(2) "Department” neans the departnment of |abor and industries.

(3) "Director"” neans the director of the departnent of |abor and
i ndustries or designated representative enployed by the departnent.

(4) "General contractor” neans a contractor whose business
operations ((reguire)) involve the use or supervision of nore than
((two—unrelated)) one building ((t+rades—or—€rafts)) trade, craft, or
contractor whose work the general contractor ((shakH)) superintends or
((de)) does in whole or in part. "Ceneral contractor"” ((shal)) does
not include an individual who does all woirk personally wthout
enpl oyees or other "specialty contractors” as defined in this section.
The terns "general contractor," "developer," and "builder" are
synonynous.

(5) "Partnership" nmeans a business fornmed under Title 25 RCW

(6) "Prine residential contractor” neans a prine contractor, as
defined in RCW 60.04.011, that is engaged in the business of
constructing, altering, repairing, or renodeling single-famly hones
for residential honeowners.

(7) "Registration cancellation" neans a witten notice from the
departnment that a contractor's action is in violation of this chapter
and that the contractor's registration has been revoked.

((A)) (8) "Registration suspension” neans a witten notice from
the departnment that a contractor's action is a violation of this
chapter and that the contractor's registration has been suspended for
a specified tinme, or until the contractor shows evidence of conpliance
with this chapter.

((8))) (9) "Residential honmeowner"” for the purposes of this
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chapter and chapter 64.04 RCW neans an individual person or persons
owni ng or |easing real property:

(a) Upon which one single-famly residence is to be built and in
which the owner or |essee intends to reside upon conpletion of any
construction; or

(b) Upon which there is a single-famly residence to which
i nprovenents are to be made and in which the owner or | essee intends to
resi de upon conpl etion of any construction.

((69)) (10) "Specialty contractor"™ neans a contractor whose
operations do not (a) require or involve the use of any unrelated
building trade, <craft, or contractor; nor (b) fall wthin the
definition of "general contractor".

((26y)) (11) "Unregistered contractor” neans a person, firm
corporation, or other entity doing work as a contractor w thout being

regi stered in conpliance with this chapter. "Unregistered contractor”
includes contractors whose registration is expired, revoked, or
suspended. "Unregi stered contractor” does not include a contractor who

has maintained a valid bond and the insurance or assigned account
requi red by RCW 18. 27. 050, and whose registration has |apsed for thirty
or fewer days.

((xH)) (12) "Unsatisfied final judgnment"” nmeans a judgnent that
has not been satisfied either through paynent, court approved
settl enent, discharge in bankruptcy, or assignnent under RCW 19. 72. 070.

((+2)) (13) "Verification" nmeans the receipt and duplication by
the city, town, or county of a contractor registration card that is
current on its face, checking the departnment's contractor registration
data base, or calling the departnent to confirmthat the contractor is
regi st ered.

Sec. 7. RCW18.27.020 and 1997 ¢ 314 s 3 are each anended to read
as follows:

(1) Every contractor shall register with the departnent.

(2) It is a gross m sdeneanor for any contractor to:

(a) Advertise, offer to do work, submt a bid, or perform any work
as a contractor without being registered as required by this chapter;

(b) Advertise, offer to do work, submt a bid, or perform any work
as a contractor when the contractor's registration is suspended or
revoked;
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(c) Use a false or expired registration nunber in purchasing or
offering to purchase an advertisenent for which a contractor
regi stration nunber is required; ((ef))

(d) Transfer a valid registration to an unregistered contractor or
all ow an unregi stered contractor to work under a registration issued to
anot her contractor; or

(e) Subcontract work to or enploy an unregisStered contractor.

(3) It is not unlawful for a general contractor to enploy an
unregi stered contractor who was registered at the tinme he or she
entered into a contract with the general contractor, unless the general
contractor or his or her representative has been notified in witing by
t he departnent of |abor and industries that the contractor has becone
unr egi st er ed.

(4) Al ((msdemeaner)) actions under this chapter shall be
prosecuted in the county where the infraction occurs.

(5 A person is guilty of a separate gross m sdeneanor for each day
worked if, after the person receives a citation from the departnent,
t he person works while unregistered, or while his or her registration
is suspended or revoked, or works wunder a registration issued to
anot her contractor. A person is guilty of a separate gross m sdeneanor
for each worksite on which he or she violates subsection (2) of this
section. Nothing in this subsection applies to a registered
contractor.

(6) The director by rule shall establish a two-year audit and
nmoni toring programfor a contractor not registered under this chapter
who becones registered after receiving an infraction or conviction
under this chapter as an unregi stered contractor. The director shal
notify the departnents of revenue and enploynent security of the
infractions or convictions and shall cooperate with these departnents
to determ ne whether any taxes or registration, |license, or other fees
or penalties are owed the state.

Sec. 8. RCW18.27.030 and 2001 ¢ 159 s 2 are each anended to read
as follows:

(1) An applicant for registration as a contractor shall submt an
application under oath upon a formto be prescribed by the director and
which shall include the following information pertaining to the
appl i cant:
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(a) Enpl oyer social security nunber.

(b) Unified business identifier nunber, if required by the
departnent of revenue.

(c) Evidence of workers' conpensation coverage for the applicant's
enpl oyees working in Washi ngton, as foll ows:

(i) The applicant's industrial insurance account nunber issued by
t he departnent;

(i1) The applicant's self-insurer nunber issued by the departnent;
or

(ti1) For applicants domciled in a state or province of Canada
subject to an agreenent entered into under RCW 51.12.120(7), as
permtted by the agreenment, filing a certificate of coverage issued by
the agency that admnisters the workers' conpensation law in the
applicant's state or province of domcile certifying that the applicant
has secured the paynent of conpensation under the other state's or
provi nce's workers' conpensation | aw.

(d) Enpl oynent security departnent nunber.

(e) State excise tax registration nunber.

(f) Unified business identifier (UBI) account nunber may be
substituted for the information required by (c) of this subsection if
the applicant will not enploy enployees in Washington, and by (d) and
(e) of this subsection.

(g) Type of contracting activity, whether a general or a specialty
contractor and if the latter, the type of specialty, and whether the
contractor engages or intends to engage in the new construction,
repair, alteration, or renodel of the single-famly residence or
appurtenant garage of any residential honeowner.

(h) The nane and address of each partner if the applicant is a firm
or partnership, or the nanme and address of the owner if the applicant
is an individual proprietorship, or the nanme and address of the
corporate officers and statutory agent, if any, if the applicant is a
corporation or the name and address of all nenbers of other business
entities.

(i) The information contained in such application is a matter of
public record and open to public inspection.

(2) The departnent nmay verify the workers' conpensation coverage
i nformation provided by the applicant under subsection (1)(c) of this
section, including but not |imted to information regarding the
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coverage of an individual enployee of the applicant. | f coverage is
provi ded under the | aws of another state, the departnent may notify the
other state that the applicant is enploying enployees in Washi ngton.

(3)(a) The departnent shall deny an application for registration
if: (i) The applicant has been previously perform ng work subject to
this chapter as a sole proprietor, partnership, corporation, or other
entity and the departnment has notice that the applicant has an
unsatisfied final judgnent against him or her in an action based on
this chapter or the applicant owes the departnent noney for penalties
assessed or fees due under this chapter as a result of a final
judgnent; (ii) the applicant was a principal or officer of a
partnership, corporation, or other entity that either has an
unsatisfied final judgnent against it in an action that was incurred
for work performed subject to this chapter or owes the departnent noney
for penalties assessed or fees due under this chapter as a result of a
final judgment; or (iii) the applicant does not have a valid unified
busi ness identifier nunber, if required by the departnent of revenue.

(b) The departnment shall suspend an active registration if (i) the
departnment has notice that the registrant is a contractor or sole
proprietor or a principal or officer of a registered contractor that
has an unsatisfied final judgnent against it for work within the scope
of this chapter; or (ii) the applicant does not nmaintain a valid
uni fied business identifier nunber, if required by the departnent of
revenue.

(4) The departnment shall not deny an application or suspend a
registration because of an unsatisfied final judgnent if the
applicant's or registrant's unsatisfied final judgnment was determ ned
by the director to be the result of the fraud or negligence of another

party.

Sec. 9. RCW18.27.040 and 2001 ¢ 159 s 3 are each anended to read
as follows:

(1) Each applicant shall file with the departnent a surety bond
i ssued by a surety insurer who neets the requirenents of chapter 48.28
RCWin the sum of twelve thousand dollars if the applicant is a general
contractor and six thousand dollars if the applicant is a specialty
contractor. If no valid bond is already on file with the departnent at
the time the application is filed, a bond nust acconpany the
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regi stration application. The bond shall have the state of Washi ngton
named as obligee with good and sufficient surety in a form to be
approved by the departnent. The bond shall be continuous and nmay be
canceled by the surety upon the surety giving witten notice to the
di rector. A cancellation or revocation of the bond or w thdrawal of
the surety fromthe bond automatically suspends the registration issued

to the registrant until a new bond or reinstatenent notice has been
filed and approved as provided in this section. The bond shall be
conditioned that the applicant wll pay all persons perform ng | abor,

i ncl udi ng enpl oyee benefits, for the contractor, wll pay all taxes and
contributions due to the state of Washington, and will pay all persons
furnishing | abor or material or renting or supplying equipnent to the
contractor and will pay all amounts that nmay be adjudged against the
contractor by reason of breach of contract including negligent or
i nproper work in the conduct of the contracting business. A change in
t he name of a business or a change in the type of business entity shal
not inpair a bond for the purposes of this section so |ong as one of
the original applicants for such bond maintains partial ownership in
t he busi ness covered by the bond.

(2) At the time of initial registration or renewal, the contractor
shall provide a bond or other security deposit as required by this
chapter and conply with all of the other provisions of this chapter
before the departnent shall issue or renew the contractor's certificate
of registration. Any contractor registered as of July 1, 2001, who
mai ntains that registration in accordance with this chapter is in
conpliance with this chapter until the next renewal of the contractor's
certificate of registration.

(3) Any person, firm or corporation having a claim against the
contractor for any of the itens referred to in this section may bring
suit upon the bond or deposit in the superior court of the county in
whi ch the work was done or of any county in which jurisdiction of the
contractor may be had. The surety issuing the bond shall be naned as
a party to any suit upon the bond. Action upon the bond or deposit
brought by a residential honmeowner for breach of contract by a party to
the construction contract shall be commenced by filing the summobns and
conplaint with the clerk of the appropriate superior court within two
years from the date the clainmed contract work was substantially
conpl eted or abandoned. Action upon the bond or deposit brought by any
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ot her authorized party shall be comrenced by filing the sumons and
conplaint with the clerk of the appropriate superior court within one
year from the date the clainmed |abor was perforned and benefits
accrued, taxes and contributions ow ng the state of WAshi ngton becane
due, materials and equi pnent were furnished, or the clainmed contract
wor k was substantially conpl eted or abandoned. Service of process in
an action against the contractor, the contractor's bond, or the deposit
shall be exclusively by service upon the departnent. Three copi es of
the summons and conplaint and a fee adopted by rule of not |ess than
twenty dollars to cover the costs shall be served by registered or
certified mail, or other delivery service requiring notice of receipt,
upon the departnent at the tine suit is started and the departnent
shall maintain a record, available for public inspection, of all suits
so commenced. Service is not conplete until the departnent receives
the fee and three copies of the sumons and conpl aint. The service
shal |l constitute service on the registrant and the surety for suit upon
t he bond or deposit and the departnent shall transmt the summons and
conplaint or a copy thereof to the registrant at the address listed in
the registrant's application and to the surety within two days after it
shal | have been received.

(4) The surety upon the bond shall not be liable in an aggregate
anount in excess of the anmount naned in the bond nor for any nonetary
penalty assessed pursuant to this chapter for an infraction. The
liability of the surety shall not cunulate where the bond has been
renewed, continued, reinstated, reissued or otherw se extended. The
surety wupon the bond may, upon notice to the departnment and the
parties, tender to the clerk of the court having jurisdiction of the
action an anount equal to the clains thereunder or the anount of the
bond |less the anmount of judgnents, if any, previously satisfied
therefrom and to the extent of such tender the surety upon the bond
shal | be exonerated but if the actions commenced and pendi ng at any one
time exceed the amount of the bond then uninpaired, clains shall be
satisfied fromthe bond in the foll ow ng order:

(a) Enployee labor and clains of I|aborers, including enployee
benefits;

(b) Cains for breach of contract by a party to the construction
contract;

(c) Registered or licensed subcontractors, material, and equi pnent;
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(d) Taxes and contributions due the state of Wshi ngton;

(e) Any court costs, interest, and ((atternreys—fattorneys—+}))
attorneys' fees plaintiff may be entitled to recover. The surety is
not liable for any anbunt in excess of the penal |imt of its bond.

A paynment made by the surety in good faith exonerates the bond to
the extent of any paynent nade by the surety.

(5 The total anobunt paid from a bond or deposit required of a
general contractor by this section to claimants other than residenti al
homeowners nust not exceed one-half of the bond anount. The total
anmount paid froma bond or deposit required of a specialty contractor
by this section to claimants other than residential honeowners nust not
exceed one-half of the bond anmobunt or four thousand doll ars, whichever
i's greater.

(6) The prevailing party in an action filed under this section
agai nst the contractor and contractor's bond or deposit, for breach of
contract by a party to ((a&)) the construction contract involving a
residential honmeowner, is entitled to costs, interest, and reasonable
attorneys' fees. The surety upon the bond is not l|iable in an
aggregate anount in excess of the anobunt nanmed in the bond nor for any
nmonetary penalty assessed pursuant to this chapter for an infraction.

(7) If a final judgnment inpairs the liability of the surety upon
the bond so furnished that there is not in effect a bond in the full
anount prescribed in this section, the registration of the contractor
is automatically suspended until the bond liability in the required
anount uni npaired by unsatisfied judgnment clains is furnished.

(8 In lieu of the surety bond required by this section the
contractor may file wth the departnment a deposit consisting of cash or
ot her security acceptable to the departnent.

(9) Any person having filed and served a summons and conpl aint as
required by this section having an unsatisfied final judgnent agai nst
the registrant for any itens referred to in this section may execute
upon the security held by the departnent by serving a certified copy of
the unsatisfied final judgnment by registered or certified mail upon the
department within one year of the date of entry of such judgnent. Upon
the recei pt of service of such certified copy the departnent shall pay
or order paid from the deposit, through the registry of the superior
court which rendered judgnent, towards the anount of the unsatisfied
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judgnent. The priority of paynent by the departnent shall be the order
of receipt by the departnent, but the departnent shall have no
l[tability for paynment in excess of the anount of the deposit.

(10) The director ((#ay)) shall require an applicant applying to
renew or reinstate a registration or applying for a new registration to
file a bond of ((up—te—three)) at least two tines, but not nore than
five tines, the normally required amount, if the director determ nes
that an applicant, or a previous registration of a corporate officer,
owner, or partner of a current applicant, has had in the past five
years a total of six final judgnents in actions under this chapter
involving a residential single-famly dwelling on two or nore different
structures.

(11) The director nay adopt rules necessary for the proper
adm ni stration of the security.

Sec. 10. RCW18.27.080 and 1988 c 285 s 2 are each anended to read
as follows:

(1) No person engaged in the business or acting in the capacity of
a contractor may: (a) Bring or maintain any action in any court of
this state for the collection of conpensation for the performance of
any work or for breach of any contract for which registration is
required under this chapter; or (b) commence any action to conpel
another to conply wth an arbitration or simlar provision in the
contractor's contract, or to enforce any such arbitration ruling;
wi t hout alleging and proving that he was a duly regi stered contractor
and held a current and valid certificate of registration at the tine he
contracted for the performance of such work or entered into such
contract.

(2) For the purposes of this section, the court shall not find a
contractor in substantial conpliance with the registration requirenents
of this chapter unless: ((2)) (a) The departnent has on file the
information required by RCW 18.27.030; ((2)) (b) the contractor has
a current bond or other security as required by RCW 18.27.040; and
((63))) (c) the contractor has current insurance as required by RCW
18.27.050. In determ ning under this section whether a contractor is
in substantial conpliance with the registration requirenents of this
chapter, the court shall take into consideration the length of tine
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during which the contractor did not hold a valid certificate of
regi stration

Sec. 11. RCW 18.27.200 and 2002 ¢ 82 s 6 are each anended to read
as follows:

(1) It is a violation of this chapter and an infraction for any
contractor to:

(a) Advertise, offer to do work, submt a bid, or perform any work
as a contractor without being registered as required by this chapter;

(b) Advertise, offer to do work, submt a bid, or perform any work
as a contractor when the contractor's registration is suspended or
revoked;

(c) Transfer a valid registration to an unregistered contractor or
all ow an unregi stered contractor to work under a registration issued to
anot her contractor; or

(d) If the contractor is a contractor as defined in RCW 18. 106. 010,
vi ol ate RCW 18. 106. 320.

(2) It is a violation of this chapter and an infraction for any
contractor to enploy an unregistered contractor. It is not a violation
for a contractor to enploy an unregistered contractor who was
registered at the tinme he or she entered into a contract with the
general contractor, unless the contractor or his or her representative
has been notified in witing by the departnent that the contractor has
becone unregi st ered.

(3) Each day that a contractor works w thout being registered as
required by this chapter, works while the contractor's registration is
suspended or revoked, enploys an unregqgistered contractor, or works
under a registration issued to another contractor is a separate
i nfraction. Each worksite at which a contractor works w thout being
registered as required by this chapter, works while the contractor's
registration is suspended or revoked, or works under a registration
i ssued to another contractor is a separate infraction.

Sec. 12. RCW 18.27.340 and 1997 ¢ 314 s 17 are each anended to
read as foll ows:

(1) Except as otherw se provided in subsection (3) of this section,
a contractor found to have commtted an infraction under RCW 18. 27. 200
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shall be assessed a nonetary penalty of not |ess than two hundred
dollars and not nore than five thousand doll ars.

(2) The director may waive collection in favor of paynment of
restitution to a consuner conpl ai nant.

(3) A contractor found to have commtted an infraction under RCW
18. 27. 200 for:

(a) Failure to register, or

(b) Enploying an unregistered contractor,
shall be assessed a fine of not less than one thousand dollars, nor
nore than five thousand dollars. The director may reduce the penalty
for failure to register, but in no case below five hundred dollars, if
t he person becones registered within ten days of receiving a notice of
infraction and the notice of infraction is for a first offense. The
director my reduce the penalty for enploying an unregistered
contractor, but in no case may reduce the penalty bel ow seven hundred
fifty dollars, if the notice of infraction is for a first offense for
enpl oyi ng an unregqgi stered contractor.

(4) Monetary penalties collected under this chapter shall be
deposited in the general fund.

NEW SECTI ON. Sec. 13. This act takes effect July 1, 2007."

SSB 6740 - S AMD

By Senat or

On page 1, line 2 of the title, after "hones;" strike the remai nder
of the title and insert "anendi ng RCW 60. 04. 091, 60. 04. 250, 60. 04. 031,
60. 04. 011, 18.27.010, 18.27.020, 18.27.030, 18.27.040, 18.27.080,
18.27.200, and 18.27.340; «creating a new section; prescribing
penal ties; and providing an effective date."

EFFECT: Ret ai ns exi sting 10-day | ook back period for initial lien
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notices on new residential construction, and reduces existing 60-day
| ook back period for such notices on residential renodels. Deletes all
other references to changes in contractor bonding and lien rights of
suppliers and subcontractors. Clarifies that architects are not
consi dered contractors, except for the prohibition against third-party
hiring of unregistered contractors.

~-- END ---
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