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SENATE BI LL 6645

St ate of WAshi ngt on 58th Legislature 2004 Regul ar Session
By Senators Kastama, Rasnussen, Haugen and Shin

Read first time 01/28/2004. Referred to Commttee on Judiciary.

AN ACT Relating to health care liability; amending RCW 4. 24. 250,
43.70. 510, 70.41.200, 43.70.110, 43.70.250, 18.122.080, 18.122.140,
18.71. 350, 18.57.245, 7.70.020, and 7.70.100; adding new sections to
chapter 43.70 RCW adding new sections to chapter 7.70 RCW adding a
new section to chapter 70.41 RCW adding a new section to chapter 48. 46
RCW addi ng new sections to chapter 48.02 RCW adding a new section to
chapter 48.05 RCW adding a new section to chapter 4.44 RCW adding a
new section to chapter 48.19 RCW <creating a new section; and
prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW4.24.250 and 1981 ¢ 181 s 1 are each anmended to read
as follows:

(1) Any health care provider as defined in RCW7.70.020 (1) and (2)
as now existing or hereafter anmended who, in good faith, files charges
or presents evidence agai nst anot her nmenber of their profession based
on the clained i nconpetency or gross m sconduct of such person before
a regularly constituted review commttee or board of a professiona
society or hospital whose duty it is to evaluate the conpetency and
qualifications of nenbers of the profession, including limting the
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extent of practice of such person in a hospital or simlar institution,
or before a reqgqularly constituted commttee or board of a hospita
whose duty it is to review and evaluate the quality of patient care
shall be immune from civil action for damages arising out of such
activities. The proceedings, reports, and witten records of such
commttees or boards, or of a nenber, enployee, staff person, or
i nvestigator of such a commttee or board, shall not be subject to
subpoena or discovery proceedings in any civil action, except actions
arising out of the recomendations of such commttees or boards
involving the restriction or revocation of the clinical or staff
privileges of a health care provider as defined above.

(2) A coordinated quality inprovenent program nmaintained in
accordance with RCW 43.70.510 or 70.41.200 nmay share infornation and
docunent s, including conplaints and incident reports, created
specifically for, and collected and maintained by a coordinated quality
i nprovenent conmttee or conmmittees or boards under subsection (1) of
this section, with one or nore other coordinated quality inprovenent
prograns for the inprovenent of the quality of health care services
rendered to patients and the identification and prevention of nedical
mal practi ce. Informati on and docunents disclosed by one coordinated
quality inprovenent programto another coordinated quality inprovenent
program and any information and docunents created or maintained as a
result of the sharing of information and docunents are not subject to
the discovery process and confidentiality shall be respected as
required by subsection (1) of this section and by RCW43.70.510(4) and
70.41. 200(3).

Sec. 2. RCW43.70.510 and 1995 ¢ 267 s 7 are each anended to read
as follows:

(1)(a) Health care institutions and nedical facilities, other than
hospitals, that are licensed by the departnent, professional societies
or organizations, health care service contractors, health maintenance
organi zations, health carriers approved pursuant to chapter 48.43 RCW
and any other person or entity providing health care coverage under
chapter 48.42 RCWthat is subject to the jurisdiction and regul ati on of
any state agency or any subdivision thereof nmay maintain a coordinated
quality inprovenent program for the inprovenent of the quality of
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health care services rendered to patients and the identification and
prevention of nedical mal practice as set forth in RCW70. 41. 200.

(b) Al such prograns shall conply with the requirenents of RCW
70.41.200(1)(a), (c¢), (d), (e), (f), (g), and (h) as nodified to
reflect the structural organization of the institution, facility,
pr of essi onal societies or or gani zati ons, health care service
contractors, health mai ntenance organi zations, health carriers, or any
other person or entity providing health care coverage under chapter
48.42 RCW that is subject to the jurisdiction and regulation of any
state agency or any subdivision thereof, unless an alternative quality
i nprovenent program substantially equivalent to RCW 70.41.200(1)(a) is
devel oped. All such prograns, whether conplying with the requirenent
set forth in RCW 70.41.200(1)(a) or in the form of an alternative
program nmust be approved by the departnent before the discovery
limtations provided in subsections (3) and (4) of this section and the
exenpti on under RCW42.17.310(1) (hh) and subsection (5) of this section
shal | apply. In review ng plans submtted by licensed entities that
are associated with physicians' offices, the departnent shall ensure
that the exenption under RCW 42.17.310(1)(hh) and the discovery
l[imtations of this section are applied only to information and
docunents related specifically to quality inprovenent activities
undertaken by the licensed entity.

(2) Health care provider groups of ((+er)) two or nore providers
may maintain a coordinated quality inprovenent program for the
i nprovenent of the quality of health care services rendered to patients
and the identification and prevention of nedical nalpractice as set
forth in RCW 70.41. 200. Al'l such prograns shall conmply with the
requi renments of RCW 70.41.200(1)(a), (c), (d), (e), (f), (g), and (h)
as nodified to reflect the structural organi zation of the health care
provi der group. All such prograns nust be approved by the depart nent
before the discovery limtations provided in subsections (3) and (4) of
this section and the exenption wunder RCW 42.17.310(1)(hh) and
subsection (5) of this section shall apply.

(3) Any person who, in substantial good faith, provides infornmation
to further the purposes of the quality inprovenent and nedical
mal practice prevention program or who, in substantial good faith,
participates on the quality inprovenment conmttee shall not be subject
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to an action for civil damages or other relief as a result of such
activity.

(4) Information and docunents, including conplaints and incident
reports, created specifically for, and collected, and maintained by a
quality inprovenent conmttee are not subject to discovery or
introduction into evidence in any civil action, and no person who was
in attendance at a neeting of such commttee or who participated in the
creation, collection, or maintenance of information or docunents
specifically for the conmttee shall be permtted or required to
testify in any civil action as to the content of such proceedi ngs or
t he docunents and information prepared specifically for the commttee.
This subsection does not preclude: (a) In any civil action, the
di scovery of the identity of persons involved in the nedical care that
is the basis of the civil action whose invol venent was i ndependent of
any quality inprovenent activity; (b) in any civil action, the
testinmony of any person concerning the facts that form the basis for
the institution of such proceedings of which the person had persona
know edge acquired i ndependently of such proceedings; (c) in any civil
action by a health care provider regarding the restriction or
revocation of that individual's clinical or staff privileges,
introduction into evidence infornmation collected and naintained by
quality inprovenent commttees regarding such health care provider; (d)
in any civil action challenging the termnation of a contract by a
state agency wth any entity maintaining a coordinated quality
i nprovenent program under this section if the termnation was on the
basis of quality of care concerns, introduction into evidence of
information created, col | ect ed, or nmaintained by the quality
i nprovenent commttees of the subject entity, which nmay be under terns
of a protective order as specified by the court; (e) in any civil
action, disclosure of the fact that staff privileges were term nated or
restricted, including the specific restrictions inposed, if any and the
reasons for the restrictions; or (f) in any civil action, discovery and
introduction into evidence of the patient's nedical records required by
rule of the departnent of health to be nade regarding the care and
treatment received.

(5) Information and docunents created specifically for, and
coll ected and maintained by a quality inprovenent conmttee are exenpt
fromdi scl osure under chapter 42.17 RCW
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(6) A coordinated quality inprovenent programnmay share infornation

and docunents, including conplaints and incident reports, created
specifically for, and collected and mai ntained by a quality i nprovenent

commttee or a peer review commttee under RCW 4.24.250 with one or
nore other coordinated quality inprovenent prograns nmintained in
accordance with this section or with RCW 70.41. 200, for the inprovenent

of the quality of health care services rendered to patients and the
identification and prevention of nedical malpractice. Infornmation and
docunents disclosed by one coordinated quality inprovenent programto
anot her coordinated quality inprovenent programand any information and

docunents created or nmaintained as a result of the sharing of
informati on and docunents are not subject to the discovery process and
confidentiality shall be respected as required by subsection (4) of
this section and RCW 4. 24. 250.

(7) The departnment of health shall adopt rules as are necessary to
i npl emrent this section.

Sec. 3. RCW70.41.200 and 2000 ¢ 6 s 3 are each anended to read as
fol | ows:

(1) Every hospital shall maintain a coordinated quality inprovenent
program for the inprovenent of the quality of health care services
rendered to patients and the identification and prevention of nedical
mal practice. The program shall include at |east the follow ng:

(a) The establishnment of a quality inprovenent conmttee with the
responsibility to review the services rendered in the hospital, both
retrospectively and prospectively, in order to inprove the quality of

medi cal care of patients and to prevent nedical nmalpractice. The
commttee shall oversee and coordinate the quality inprovenent and
medi cal mal practice prevention program and shall ensure that

i nformati on gathered pursuant to the programis used to review and to
revise hospital policies and procedures;

(b) A nedical staff privileges sanction procedure through which
credentials, physical and nental capacity, and conpetence in delivering
health care services are periodically reviewed as part of an evaluation
of staff privileges;

(c) The periodic review of the credentials, physical and nenta
capacity, and conpetence in delivering health care services of all
persons who are enployed or associated with the hospital;
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(d) A procedure for the pronpt resolution of grievances by patients
or their representatives related to accidents, injuries, treatnent, and
other events that may result in clains of medical malpractice;

(e) The nmaintenance and continuous collection of information
concerning the hospital's experience with negative health care outcones
and incidents injurious to patients, patient grievances, professional
l[iability prem uns, settlenents, awards, costs incurred by the hospital
for patient injury prevention, and safety inprovenent activities;

(f) The maintenance of relevant and appropriate information
gathered pursuant to (a) through (e) of this subsection concerning
i ndi vi dual physicians within the physician's personnel or credential
file mai ntained by the hospital;

(g) Education prograns dealing with quality inprovenent, patient
safety, nedication errors, injury prevention, staff responsibility to
report professional msconduct, the |egal aspects of patient care,
i nproved comruni cation with patients, and causes of nal practice clains
for staff personnel engaged in patient care activities; and

(h) Policies to ensure conpliance with the reporting requirenents
of this section.

(2) Any person who, in substantial good faith, provides information
to further the purposes of the quality inprovenent and nedical
mal practice prevention program or who, in substantial good faith,
participates on the quality inprovenment conmttee shall not be subject
to an action for civil damages or other relief as a result of such
activity.

(3) Information and docunents, including conplaints and incident
reports, created specifically for, and collected, and maintained by a
quality inprovenent conmttee are not subject to discovery or
i ntroduction into evidence in any civil action, and no person who was
in attendance at a neeting of such commttee or who participated in the
creation, collection, or maintenance of information or docunents
specifically for the conmttee shall be permtted or required to
testify in any civil action as to the content of such proceedi ngs or
t he docunents and information prepared specifically for the commttee.
This subsection does not preclude: (a) In any civil action, the
di scovery of the identity of persons involved in the nmedical care that
is the basis of the civil action whose invol venent was i ndependent of
any quality inprovenent activity; (b) in any civil action, the
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testinony of any person concerning the facts which formthe basis for
the institution of such proceedings of which the person had persona
know edge acquired i ndependently of such proceedings; (c) in any civil
action by a health care provider regarding the restriction or
revocation of that individual's clinical or staff privileges,
introduction into evidence information collected and maintained by
quality inprovenent commttees regarding such health care provider; (d)
in any civil action, disclosure of the fact that staff privileges were
termnated or restricted, including the specific restrictions inposed,
if any and the reasons for the restrictions; or (e) in any civil
action, discovery and introduction into evidence of the patient's
medi cal records required by regulation of the departnent of health to
be made regarding the care and treatnent received.

(4) Each quality inprovenent committee shall, on at least a
sem annual basis, report to the governing board of the hospital in
which the commttee is |ocated. The report shall review the quality
i nprovenent activities conducted by the commttee, and any actions
taken as a result of those activities.

(5) The departnent of health shall adopt such rules as are deened
appropriate to effectuate the purposes of this section.

(6) The nedical quality assurance comm ssion or the board of
ost eopat hi ¢ nedi ci ne and surgery, as appropriate, may review and audit
the records of commttee decisions in which a physician's privileges

are termnated or restricted. Each hospital shall produce and make
accessible to the conmssion or board the appropriate records and
otherwise facilitate the review and audit. Information so gained shal

not be subject to the discovery process and confidentiality shall be
respected as required by subsection (3) of this section. Failure of a
hospital to conply with this subsection is punishable by a civil
penalty not to exceed two hundred fifty dollars.

(7) The departnment, the joint comm ssion on accreditation of health
care organi zations, and any other accrediting organization may revi ew
and audit the records of a quality inprovenment commttee or peer review
commttee in connection with their inspection and review of hospitals.
I nformati on so obtained shall not be subject to the discovery process,
and confidentiality shall be respected as required by subsection (3) of
this section. Each hospital shall produce and nmake accessible to the
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departnent the appropriate records and otherwise facilitate the review
and audit.

(8) A coordinated quality inprovenent program nmay share infornation
and docunents, including conplaints and incident reports, created
specifically for, and collected and naintained by a quality inprovenent
committee or a peer review conmttee under RCW 4.24.250 with one or
nore other coordinated quality inprovenent prograns nmaintained in
accordance with this section or with RCW43.70.510, for the inprovenent
of the quality of health care services rendered to patients and the
identification and prevention of nedical malpractice. Infornmation and
docunents disclosed by one coordinated quality inprovenent programto
anot her coordinated quality inprovenent programand any information and
docunents created or nmaintained as a result of the sharing of
informati on and docunents are not subject to the discovery process and
confidentiality shall be respected as required by subsection (3) of
this section and RCW 4. 24. 250.

(9) Violation of this section shall not be considered negligence
per se.

Sec. 4. RCW43.70.110 and 1993 sp.s. ¢ 24 s 918 are each anended
to read as foll ows:

(1) The secretary shall charge fees to the |licensee for obtaining
a |icense. After June 30, 1995, nunicipal corporations providing
energency nedi cal care and transportation services pursuant to chapter
18. 73 RCW shall be exenpt from such fees, provided that such other
energency services shall only be charged for their pro rata share of
the cost of licensure and inspection, if appropriate. The secretary
may wai ve the fees when, in the discretion of the secretary, the fees
woul d not be in the best interest of public health and safety, or when
the fees would be to the financial disadvantage of the state.

(2) Except as provided in section 6 of this act, fees charged shal
be based on, but shall not exceed, the cost to the departnent for the
licensure of the activity or class of activities and may include costs
of necessary inspection.

(3) Departnent of health advisory committees may review fees
established by the secretary for |icenses and comment upon the
appropri ateness of the | evel of such fees.
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Sec. 5. RCW43.70.250 and 1996 ¢ 191 s 1 are each anended to read
as follows:

It shall be the policy of the state of Washington that the cost of
each professional, occupational, or business |icensing programbe fully
borne by the nenbers of that profession, occupation, or business. The
secretary shall from tinme to tinme establish the anount of al
application fees, license fees, registration fees, exam nation fees,
permt fees, renewal fees, and any other fee associated with |icensing
or reqgulation of professions, occupations, or businesses adm nistered
by the departnent. In fixing said fees, the secretary shall set the
fees for each program at a sufficient level to defray the costs of
adm nistering that program and the patient safety fee established in
section 6 of this act. Al such fees shall be fixed by rule adopted by
the secretary in accordance with the provisions of the adm nistrative
procedure act, chapter 34.05 RCW

NEW SECTION. Sec. 6. A new section is added to chapter 43.70 RCW
to read as foll ows:

(1) The secretary shall increase the l|licensing fee established
under RCW 43.70.110 for health care professionals and facilities
designated in subsection (2) of this section by one percent of the
anmount of the applicable annual |icensing fee. Proceeds of the patient
safety fee nust be dedicated to patient safety and nedical error
reduction efforts that have been proven to inprove the quality of care
provi ded by health care professionals and facilities.

(2) Health care professionals and facilities subject to the one
percent patient safety fee include:

(a) Health care professionals |licensed under Title 18 RCW and

(b) Hospitals Ilicensed wunder chapter 70.41 RCW psychiatric
hospitals |icensed under chapter 71.12 RCW and anbul at ory di agnosti c,
treatnment, or surgical facilities |icensed under chapter 70.41 RCW

(3) Patient safety fee proceeds nust be admnistered by the
departnent, in consultation with established patient safety coalitions.

Proceeds will be distributed in the form of grants, |oans, or other
appropriate arrangenents to support strategies that have been proven to
reduce nedical errors and enhance patient safety. I n devel opi ng

criteria, for the award of grants, |oans, or other funding arrangenents
under this section, the departnent shall rely upon evidence-based
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practices to inprove patient safety that have been identified and
recommended by governnental and private organi zations, including but
not limted to:

(a) The federal agency for health care quality and research;

(b) The federal institute of nedicine; and

(c) The joint conmssion on accreditation of health care
or gani zati ons.

NEW SECTION. Sec. 7. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) Except for early offers, as defined in RCW 7.70.020, one
percent of the present value of the settlenent or verdict in any action
for damages based upon injuries resulting from health care shall be
deducted from the settlement or verdict as a patient safety fee.
Proceeds of the patient safety fee wll be distributed by the
departnent of health in the formof grants, |oans, or other appropriate
arrangenments to support strategies that have been proven to reduce
medi cal errors and enhance patient safety.

(2) Patient safety fees shall be transmtted to the secretary of
the departnent of health for deposit into the patient safety account
established in section 9 of this act.

(3) The suprenme court shall by rule adopt procedures to inplenent
this section.

NEW SECTION. Sec. 8. A new section is added to chapter 43.70 RCW
to read as foll ows:

The secretary may solicit and accept grants or other funds from
public and private sources to support patient safety and nedical error
reduction efforts under RCW43.70.110, 43.70.250, and sections 6 and 7
of this act. Any grants or funds received may be used to enhance these
activities as long as program standards established by the secretary
are mai nt ai ned.

NEW SECTION. Sec. 9. A new section is added to chapter 43.70 RCW
to read as foll ows:

The patient safety account is created in the custody of the state
treasurer. All receipts fromthe fees created in sections 6 and 7 of
this act nust be deposited into the account. Expenditures from the

SB 6645 p. 10
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account may be used only for the purposes of RCW43.70.110, 43.70. 250,
and sections 6 through 8 of this act. Only the secretary or the
secretary's designee may authorize expenditures fromthe account. The
account is subject to allotnent procedures under chapter 43.88 RCW but
an appropriation is not required for expenditures.

Sec. 10. RCW 18.122.080 and 1991 c¢c 3 s 263 are each anended to
read as foll ows:

(1) The secretary shall issue a license or certificate, as
appropriate, to any applicant who denonstrates to the secretary's
satisfaction that the follow ng requirenents have been net:

(a) Gaduation from an educational program approved by the
secretary or successful conpletion of alternate training neeting
established criteria;

(b) Successful conpletion of an approved exam nation; ((and))

(c) Successful conpletion of any experience requirenent established
by the secretary; and

(d) Except for funeral directors licensed under chapter 18.39 RCW
enbal ners |icensed under chapter 18.39 RCW and veterinarians |licensed
under chapter 18.92 RCW successful conpletion of a two-hour course
relating to the prevention of nedical errors. The course shall be
approved by the departnment and shall include information concerning
error reduction and prevention and patient safety. Any course
conpl eted by physicians |licensed under chapter 18.71 RCW or physician
assistants licensed under chapter 18.71A RCW shall also include
information relating to the five nost m sdiagnosed conditions during
the previous biennium as determ ned by the nedical quality assurance
conmi ssi on.

(2) The secretary shall establish by rule what constitutes adequate
proof of neeting the criteria.

(3) In addition, applicants shall be subject to the grounds for

denial of a license or certificate or issuance of a conditional |icense
or certificate under chapter 18.130 RCW
(4) The secretary shall issue a registration to any applicant who

conpl etes an application which identifies the nane and address of the
applicant, the registration being requested, and information required
by the secretary necessary to establish whether there are grounds for
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denial of a registration or issuance of a conditional registration
under chapter 18.130 RCW

Sec. 11. RCW 18.122.140 and 1991 ¢ 3 s 267 are each anended to
read as foll ows:

The secretary shall establish by rule the procedural requirenents
and fees for renewal of a credential. Except for funeral directors,
enbal ners, and veterinarians, renewal of a health profession's |icense
or certification requires successful conpletion of a two-hour course
relating to the prevention of nedical errors. The two-hour course
counts towards the total nunber of continuing education hours, if any,
required for the profession. The course nust be approved by the
departnment and include information concerning error reduction and
prevention and patient safety. Any course conpleted by physicians
licensed under chapter 18.71 RCWor physician assistants |icensed under
chapter 18.71A RCWnust also include information relating to the five
nost  m sdi agnosed conditions during the previous biennium as

determined by the nedical quality assurance conm ssion. Failure to
renew shall invalidate the credential and all privileges granted by the
credential. |If alicense or certificate has |apsed for a period | onger

than three years, the person shall denonstrate conpetence to the
sati sfaction of the secretary by taking continuing education courses,
or neeting other standards determ ned by the secretary.

Sec. 12. RCW18.71.350 and 1994 sp.s. ¢ 9 s 333 are each anended
to read as foll ows:

(1)(a) Every institution or organization providing professional
liability insurance to physicians shall send a conplete report to the
comm ssion of all malpractice settlenents, awards, or paynments ((+#a
excess—of—twenty—thousand—doHars)) as a result of a claimor action
for danages alleged to have been caused by an insured physician's
i nconpetency or negligence in the practice of nedicine. ((Sueh

L . hall al : ) | |

payrwent)) A final disposition of a nedical malpractice claimresulting
in no paynent on behalf of the insured nust also be reported.

SB 6645 p. 12



© 00 N O Ol WDN P

W W W W W W WwWwwWwWwWMNDNDNDMDNDNMNDNMDDNMNMNDNMDNMNMDNPEPRPPRPEPRPRPRPPRPEPRPRERPPRPRE
0O NO O A W NPEFP O OOWwuNO O P WNEPEOOOWOOLwWNO O~ owDNDE.Oo

(b) Each physician nust report any claim or action for danmages
described in (a) of this subsection if the claim is not otherw se
required to be reported by an institution or organization providing
professional liability insurance.

(2)(a) Reports required by this section shall be nade within sixty
days of the date of the settlenent or verdict. Failure to conply with
this section is punishable by a civil penalty not to exceed two hundred
fifty dollars.

(b) Reports required by this section nust include:

(i) The nane, address, health care provider professional license
nunber, and specialty, if applicable;

(ii) The date of the occurrence that created the claim

(iii) The nane and address of the injured person. This information

is confidential and nust not be disclosed by the conmn ssion except for

di sclosure to the insurance conmmi ssioner. This information may be used

by the commi ssion for identifving nultiple or duplicate clains arising

out of the sanme occurrence;
(iv) The date of suit, if filed;
(v) The injured person's age and sex;
(vi) The total nunber, nanes, and health care provider professiona

license nunbers of all defendants involved in the claim

(vii) The date and anpunt of judgnent or settlenent, if any,
including the item zation of the verdict; and

(viii) A summary of the occurrence that created the claim
i ncl udi ng:

(A) The nane of the health care facility, if any, where the injury

occurred:
(B) The final diagnosis for which treatnment was sought or rendered;

(C) A description of the msdiagnosis, if made, of the patient's
actual condition;

(D) The operation, diagnostic, or treatnent procedure causing the
injury;

(E) A description of the principal injury giving rise to the claim

(F) Any steps that have been taken to nake simlar occurrences or
injuries less likely in the future; and

(G Any other information required by the comm ssion.

(3) The commission shall provide all infornmation acquired under
subsection (2) of this section to the insurance conm ssioner annually.
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Sec. 13. RCW 18.57.245 and 1986 ¢ 300 s 10 are each anended to
read as foll ows:

(1)(a) Every institution or organization providing professional
liability insurance to osteopathic physicians shall send a conplete
report to the board of all nmal practice settlenents, awards, or paynents
( (+HA—exeess—of—twenty—thousand—delHars)) as a result of a claim or
action for damages alleged to have been caused by an insured
physician's inconpetency or negligence in the practice of osteopathic

medi ci ne. { { Speh—tnstituton—or—orgamrzaton—shatb—also—report—the

payrwent)) A final disposition of a claimresulting in no paynent on

behalf of the insured nust also be reported.

(b) Each physician nust report any claim or action for danages
described in (a) of this subsection if the claim is not otherw se
required to be reported by an institution or organization providing
professional liability insurance.

(2)(a) Reports required by this section shall be nade within sixty
days of the date of the settlenent or verdict. Failure to conply with
this section is punishable by a civil penalty not to exceed two hundred
fifty dollars.

(b) Reports required by this section nust include:

(i) The nane, address, health care provider professional license
nunber, and specialty, if applicable;

(ii) The date of the occurrence that created the claim

(iii) The nane and address of the injured person. This information
is confidential and nust not be disclosed by the board except for
disclosure to the insurance conmm ssioner. This information may be used
by the board for identifying nultiple or duplicate clains arising out
of the sanme occurrence;

(iv) The date of suit, if filed;

(v) The injured person's age and sex;

(vi) The total nunber, nanes, and health care provider professiona
license nunbers of all defendants involved in the claim

(vii) The date and anpunt of judgnent or settlenent, if any,
including the item zation of the verdict; and
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(viii) A summary of the occurrence that created the claim
i ncl udi ng:

(A) The nane of the health care facility, if any, where the injury
occurr ed;

(B) The final diagnosis for which treatnent was sought or rendered;

(C) A description of the msdiagnosis, if made, of the patient's
actual condition;

(D) The operation, diagnostic, or treatnent procedure causing the
injury;

(E) A description of the principal injury giving rise to the claim

(F) Any steps that have been taken to nake simlar occurrences or
injuries less likely in the future; and

(G Any other information required by the board.

(3) The board shall provide all information acquired under
subsection (2) of this section to the insurance conm ssioner annually.

NEW SECTION. Sec. 14. A new section is added to chapter 70.41 RCW
to read as foll ows:

(1) Al hospitals |icensed under this chapter must annually report
to the insurance conm ssioner the followng information regarding
mal practice settlenents, awards, or paynents as a result of a claimor
action for damages alleged to have been caused by the hospital's
negl i gence:

(a) The nanme, address, and health care facility's professional
| i cense nunber;

(b) The date of the occurrence that created the claim

(c) The nane and address of the injured person. This information
may be used for identifying multiple or duplicate clains arising out of
t he sane occurrence;

(d) The date of suit, if filed,

(e) The injured person's age and sex;

(f) The total nunber, names, and health care provider and facility
prof essional |icense nunbers of all defendants involved in the claim

(g0 The date and anount of judgnent or settlenent, if any,
including the item zation of the verdict; and

(h) A summary of the occurrence that created the claim including:

(i) The final diagnosis for which treatnent was sought or rendered;
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(ii) A description of the m sdiagnosis, if nade, of the patient's
actual condition;

(iii1) The operation, diagnostic, or treatnent procedure causing the
injury,;

(tv) A description of the principal injury giving rise to the
claim

(v) Any steps that have been taken to make simlar occurrences or
injuries less likely in the future; and

(vi) Any other information required by the insurance conmm ssioner.

(2) Afinal disposition of a nmedical malpractice claimresulting in
no paynent on behalf of the hospital nust al so be reported.

(3) Failure to conply with this section is punishable by a civil
penalty not to exceed two hundred fifty dollars.

NEW SECTION. Sec. 15. A new section is added to chapter 48.46 RCW
to read as foll ows:

(1) Al health nmaintenance organizations registered under this
chapter nust annually report to the conmssioner the follow ng
information regarding mal practice settlenents, awards, or paynents as
a result of a claimor action for danages all eged to have been caused
by the hospital's negligence:

(a) The nane and address of the health mai ntenance organi zati on;

(b) The date of the occurrence that created the claim

(c) The nane and address of the injured person. This information
may be used for identifying multiple or duplicate clains arising out of
t he sane occurrence;

(d) The date of suit, if filed,

(e) The injured person's age and sex;

(f) The total nunber, names, and health care provider and facility
prof essional |icense nunbers of all defendants involved in the claim

(g0 The date and anount of judgnent or settlenent, if any,
including the item zation of the verdict; and

(h) A summary of the occurrence that created the claim including:

(i) The final diagnosis for which treatnent was sought or rendered;

(ii1) A description of the m sdiagnosis, if nade, of the patient's
actual condition;

(iii1) The operation, diagnostic, or treatnent procedure causing the
injury;

SB 6645 p. 16



© 00 N O Ol WDN P

=
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28
29
30
31
32
33
34
35
36

(tv) A description of the principal injury giving rise to the
claim

(v) Any steps that have been taken to make simlar occurrences or
injuries less likely in the future; and

(vi) Any other information required by the conm ssioner.

(2) Afinal disposition of a nmedical malpractice claimresulting in
no paynent on behal f of the health maintenance organi zation nust al so
be reported.

(3) Failure to conply with this section is punishable by a civil
penalty not to exceed two hundred fifty dollars.

NEW SECTION. Sec. 16. A new section is added to chapter 48.02 RCW
to read as foll ows:

Begi nning in 2005, the comm ssioner shall prepare an annual report
that summari zes and anal yzes the claimreports for nedical nal practice
filed by: Institutions or organizations providing professional
liability insurance to physicians or osteopathic physicians; physicians
or osteopathic physicians; hospitals |licensed under chapter 70.41 RCW
and heal th mai ntenance organi zations regi stered under chapter 48.46
RCW  The report nust include an analysis of closed claimreports of
prior years, if available, in order to showtrends in the frequency and
anount of clains paynents, the item zation of econom ¢ and noneconomn c
damages, the nature of the errant conduct, and such other information

as the comm ssioner determines is illustrative of the trends in closed
cl ai ns.

The report shall be published without identifying |icensees or
other proprietary or confidential information. The report nust be

posted on the web site of the office of the insurance comm ssioner.

NEW SECTION. Sec. 17. A new section is added to chapter 48.02 RCW
to read as foll ows:

The comm ssioner shall, subject to appropriation from the
| egi sl ature, provide nedical malpractice liability insurance grants to
qualified physicians. The nedical nalpractice liability insurance

grants nust be used exclusively for providing relief for the paynent of
medi cal mal practice insurance prem uns.

Physi cians |icensed under chapter 18.71 RCWwho in 2003 treated a
patient population conposed of at Ileast twenty percent nedicaid
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recipients and whose nedical malpractice liability premum wupon
renewal on or after January 1, 2004, increased at |east twenty percent
over the ampunt paid by that practitioner in 2003 nmay apply to the
office of the insurance conm ssioner for a grant for the purpose of
providing relief towards the paynent of nedical mal practice insurance

prem uns. In 2005 and 2006, the percentage of nedicaid recipients
treated and the prem umincrease nust be cal cul ated using the preceding
year's information as the base year. This grant program is not

avail abl e after 2006.

Any application for the grant nust be nade to the conm ssioner in
a formand manner prescribed by the comm ssioner. The application nust
contain information regarding the percentage of the applicant's patient
popul ation that are nedicaid recipients, the nedical malpractice
liability insurance premum paid by the applicant, and other
information required by the comm ssioner. The conm ssioner shall rule
on the application within sixty days.

The comm ssioner shall consult with the departnment of social and
heal th services and the departnent of health to develop the eligibility
criteria for these grants and shall expedite the availability of this
grant program

An applicant nmust receive a grant if the comm ssioner finds that
the applicant has satisfied the eligibility criteria, except that the
grant may not exceed fifty percent of the increase fromthe preceding
year's prem um

The comm ssioner shall keep a running total of all grants allowed
under this section during each fiscal year. The comm ssioner may not
allow any grants that would allow the total to exceed five mllion
dollars in any fiscal year.

Sec. 18. RCW7.70.020 and 1995 ¢ 323 s 3 are each anended to read
as follows:

((As—used—+nthis—~chapter)) The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Catastrophic injury" nmeans a pernmanent inpairnment constituted
by:

(a) A spinal cord injury involving severe paralysis of an arm a
leqg, or the trunk;
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(b) An anputation of an arm a hand, a foot, or a leg involving the
effective loss of use of that appendage;

(c) Severe brain or closed-head injury as evidenced by:

(i) Severe sensory or notor disturbances;

(ii) Severe communication disturbances;

(iii) Severe conplex integrated disturbances of cerebral function;

(iv) Severe episodic neurological disorders; or

(v) O her severe brain and closed-head injury conditions at |east
as severe in nature as listed in (c)(i) through (iv) of this
subsecti on;

(d) Second-degree or third-degree burns of twenty-five percent or
nore of the total body surface or third-degree burns of five percent or
nore to the face and hands;

(e) Blindness, defined as conplete and total |loss of vision; or

(f) Loss of reproductive organs that results in an inability to
procreate.

(2) "Early offer"” neans an offer nmade after an occurrence that may
give rise to an action based in tort, contract, or otherwise, for
damages arising frominjury occurring as a result of health care, by
any potentially responsible party wthin sixty days after a claimis
filed or one hundred twenty days after the act or om ssion alleged to
have caused the injury or condition, to conpensate a claimnt for
reasonable economc loss, including future economic loss, plus a
reasonabl e hourly fee for the claimant's attorney.

(3) "Health care provider" neans either:

(()) (a) A person licensed by this state to provide health care
or related services, including, but not I|imted to, a I|icensed
acupuncturist, a physician, osteopathic physician, dentist, nurse,
optonetrist, podiatric physician and surgeon, chiropractor, physica
t her api st, psychol ogi st, pharnmaci st, optician, physician's assistant,
m dw fe, osteopathic physician's assistant, nurse practitioner, or
physician's trained nobile intensive care paranmedic, including, in the
event such person is deceased, his or her estate or personal
representative;

((2)) (b) An enployee or agent of a person described in ((part
H—abeve)) (a) of this subsection, acting in the course and scope of
his or her enploynent, including, in the event such enpl oyee or agent
i s deceased, his or her estate or personal representative; or
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((3))) (c) An entity, whether or not incorporated, facility, or
institution enploying one or nore persons described in ((part+—b-
abeve)) (&) of this subsection, including, but not limted to, a
hospital, clinic, health maintenance organi zation, or nursing hone; or
an officer, director, enployee, or agent thereof acting in the course
and scope of his or her enploynent, including in the event such
officer, director, enployee, or agent is deceased, his or her estate or
personal representative.

(4) "Medical expert" mnmeans a licensed health care provider
reqularly engaged in the practice of his or her profession who neets
the following criteria:

(a) If the health care provider against whom or on whose behalf the
testinony is offered is a specialist, the nedical expert must:

(i) Specialize in the sane specialty as the health care provider
agai nst whom or on whose behalf the testinony is offered; or specialize
in a simlar specialty that includes the evaluation, diagnhosis, or
treatnment of the nedical condition that is the subject of the claimand
have prior experience treating simlar patients; and

(ii) Have devoted professional tinme during the three years
imedi ately preceding the date of the occurrence that is the basis for
the action to:

(A) The active clinical practice of, or consulting wth respect to,
the sane or simlar specialty that includes the evaluation, diagnosis,
or treatnent of the nedical condition that is the subject of the claim
and have prior experience treating simlar patients;

(B) Instruction of students in an accredited health professiona
school or accredited residency or clinical research programin the sane
or simlar specialty; or

(C©) A clinical research program that is affiliated with an
accredited health professional school or accredited residency or
clinical research programin the sane or simlar specialty.

(b) If the health care provider against whom or on whose behalf the
testinony is offered is a general practitioner, the nedical expert nust
have devoted professional tinme during the five years immediately
preceding the date of the occurrence that is the basis for the action
to:

(i) The active clinical practice or consultation as a general
practitioner;
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(ii) The instruction of students in an accredited health
prof essional school or accredited residency program in the general
practice of nedicine; or

(iii) A clinical research program that is affiliated with an
accredited nedical school or teaching hospital and that is in the
general practice of nedicine.

(c) If the health care provider against whom or on whose behalf the
testinony is offered is a health care provider other than a speciali st
or a general practitioner, the nedical expert nust have devoted
professional tine during the three years imediately preceding the date
of the occurrence that is the basis for the action to:

(i) The active clinical practice of, or consulting wth respect to,
the sane or simlar health profession as the health care provider
agai nst whom or on whose behalf the testinony is offered;

(ii) The instruction of students in an accredited health
prof essional school or accredited residency program in the sane or
simlar health profession in which the health care provider against
whom or on whose behalf the testinony is offered; or

(iii) A clinical research program that is affiliated with an
accredi ted nedical school or teaching hospital and that is in the sane
or simlar health profession in which the health care provider against
whom or on whose behalf the testinony is offered.

(d) A physician licensed under chapter 18.71 or 18.57 RCW who
gualifies as a nedical expert under this subsection (4) and who, by
reason of active clinical practice or instruction of students, has
know edge of the applicable standard of care for reqgistered nurses,
advanced registered nurse practitioners, licensed practical nurses,
licensed m dw ves, physician assistants, or other nedical support staff

may give expert testinony in a nedical negligence action with respect
to the standard of care of such nedical support staff.

(5) "Nonpractitioner" neans an entity licensed under chapter 48.46
or 70.41 RCW

(6) "Practitioner" includes any person licensed under chapter
18.71, 18.57, 18.25, 18.22, 18.32, 18.36A, 18.50, 18.53, or 18.74 RCW
"Practitioner” also includes any association, corporation, firm
partnership, or other business entity under which such a practitioner
practices or any enployee of such a practitioner or entity acting in
the scope of his or her enploynent.
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NEW SECTION. Sec. 19. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) After an occurrence that nmay give rise to an action based in
tort, contract, or otherw se, for damages arising frominjury occurring
as a result of health care, any potentially responsible party has the
option to nmake an early offer within sixty days after a claimis filed
or one hundred twenty days after the act or om ssion alleged to have
caused the injury or condition, to conpensate a claimant for reasonable
econom c loss, including future economc |oss, plus a reasonable hourly
fee for the claimant's attorney.

(2) No early offer, less than econom ¢ damages plus fifty percent
of the cap on noneconom c damages that would apply if the plaintiff
refused an early offer and proceeded to trial under subsection (9) of
this section, shall be made for an act or om ssion resulting in the
death of a patient.

(3) A claimant that accepts an early offer is prohibited from
filing a claimagainst any other health care provider or facility for
damages arising fromthe sane injury.

(4) A claimant may extend the tinme for receiving an early offer
specified in subsection (1) of this section.

(5 No early offer by any prospective defendant is adm ssible in
any civil action.

(6) Future economc |osses shall be payable to a claimnt under
this section as such |osses occur. If any potentially allegedly
responsi bl e party disputes the future econom c | osses, then the dispute
shall be resolved by binding arbitration with the claimnt selecting
the arbitrator, if only one arbitrator is used, or two arbitrators, if
a panel of three arbitrators is used.

(7) If there are nultiple potentially allegedly responsible parties
and there is a dispute anong these parties as to their relative
contribution to the paynent of future economc |osses, the dispute
shal | be resolved through binding arbitration.

(8 A claimant has ninety days to accept the early offer. A
failure to accept the early offer within ninety days is deened a
rejection.

(9) A claimant may reject an early offer and elect to bring or
mai ntain a civil action. Upon rejection of the early offer, a claimnt
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who proceeds through trial and receives a judgnent nmay recover econonic
damages as determned by the trier of fact and noneconom c danmages only
to the extent of the foll ow ng:

(a) For injuries that result in a permanent vegetative state or
death, or for catastrophic injuries, noneconom c damages my not
exceed:

(i) One mllion dollars frompractitioner defendants, regardless of
t he nunber of practitioner defendants or claimants;

(ii) One mllion five hundred thousand dollars from al
nonpractitioner defendants, regardl ess of the nunber of nonpractitioner
def endants or clai mants.

(b) For injuries other than pernanent vegetative state, death, or
catastrophic injury, noneconom c danages nmay not exceed:

(i) Five hundred thousand dollars fromeach practitioner defendant,
not to exceed one mllion dollars from all practitioner defendants,
regardl ess of the nunber of practitioner defendants or claimants;

(1i) Seven hundred fifty thousand dollars per claimnt from each
nonpractitioner defendant, not to exceed one mllion five hundred
t housand dollars fromall nonpractitioner defendants, regardl ess of the
nunber of defendants or clai mants.

(c) For injuries resulting from enmergency services, nonecononic
damages may not exceed:

(1) One hundred fifty thousand dollars per clainmant, regardl ess of
t he nunber of practitioner defendants. However, the total noneconom c
damages recoverable by all claimants from all such practitioners may
not exceed three hundred thousand doll ars;

(1i) Seven hundred fifty thousand dollars per claimant, regardl ess

of the nunmber of nonpractitioner defendants. However, the total
noneconom ¢ damages recoverable by all claimants from all such
nonpractitioners may not exceed one mllion five hundred thousand
dol |l ars.

(10) The noneconomic limtations listed in subsection (9) of this
section nust be adjusted annually for inflation.

Sec. 20. RCW 7.70.100 and 1993 c 492 s 419 are each anended to
read as foll ows:

(1) No action based upon a health provider's professional
negligence nmay be comenced unless the defendant has been given at
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|l east ninety days' notice of the intention to commence the action. | f

the notice is served within ninety days of the expiration of the
applicable statute of limtations, the tine for the comencenent of the
action nust be extended ninety days fromthe service of the notice.

(2) The provisions of subsection (1) of this section are not
applicable with respect to any defendant whose nane is unknown to the
plaintiff at the tinme of filing the conplaint and who is identified
therein by a fictitious nane.

(3) The ninety days' notice nust be acconpanied by the claimant's
subm ssion of a verified witten statenent from a nedical expert, as
defined in RCW7.70.020, opining that there are reasonable grounds to
support the claimof nedical negligence.

(4) After the filing of the ninety-day presuit notice, and before
a superior court trial, all causes of action, whether based in tort,
contract, or otherw se, for damages arising frominjury occurring as a
result of health care provided after July 1, 1993, shall be subject to
mandatory nedi ation prior to trial.

((2)) (5) The suprene court shall by rule adopt procedures to
i npl emrent mandat ory nedi ati on of actions under this chapter. The rules
shal | address, at a m ni num

(a) Procedures for the appointnent of, and qualifications of,
medi at ors. A nedi ator shall have experience or expertise related to
actions arising frominjury occurring as a result of health care, and
be a nmenber of the state bar association who has been admtted to the
bar for a mninmumof five years or who is a retired judge. The parties
may stipulate to a nonlawer nediator. The court my prescribe
additional qualifications of nediators;

(b) Appropriate limts on the anount or manner of conpensation of
medi at or s;

(c) The nunber of days following the filing of a claimunder this
chapter within which a nediator nust be sel ected;

(d) The nethod by which a nediator is selected. The rule shal
provide for designation of a nediator by the superior court if the
parties are unable to agree upon a nedi ator;

(e) The nunber of days following the selection of a nediator within
whi ch a nmedi ati on conference nust be held;

(f) A nmeans by which nediation of an action under this chapter may
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be waived by a nediator who has determned that the claim is not
appropriate for nediation; and

(g) Any other matters deened necessary by the court.

((3))) (6) Mediators shall not inpose discovery schedul es upon the
parties.

NEW SECTION. Sec. 21. A new section is added to chapter 48.05 RCW
to read as foll ows:

Every institution or organization providing professional liability
i nsurance to physicians, licensed under chapter 18.71 or 18.57 RCW
shall not use the ninety days' notice required in section 23 of this
act as grounds for rate adjustnents or nedical malpractice liability
i nsurance or in the approval or renewal of a policy.

NEW SECTION. Sec. 22. A new section is added to chapter 7.70 RCW
to read as foll ows:

Any statenent of apology made by a health provider regarding an
adverse outcone is not discoverable or adm ssible in any civil action
for any purpose by the opposing party.

NEW SECTION. Sec. 23. A new section is added to chapter 7.70 RCW
to read as foll ows:

The court shall, in any action under this chapter that proceeds to
trial, require that at the close of all evidence and prior to fina
argunents to the jury, the plaintiff and defendant each submt to the
court in sealed formthe anount of danmages they contend the plaintiff
is entitled to recover if the jury finds that the defendant is liable
for the plaintiff's damages. The seal ed anpbunt of damages nust be
unsealed by the court and the parties informed of each anount of
damages. The anount of damages submtted nmay not be anended after
bei ng unsealed by the court. The parties may argue to the jury the
anount of damages proposed in their final argunents. |If the plaintiff
is found to be entitled to a recovery of danages, then the issue
submtted to the jury on danages shall be whether the jury finds for
the plaintiff's subm ssion on damages or for the defendant's subm ssion
on damages. The jury may not return a verdict for any other anount.
Any other finding by the jury on the issue of damages shall be grounds
for mstrial.
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I f, under section 19(9) of this act, a limtation on noneconom c
damages applies, then the jury shall not be informed of the limtation
and the court nust adjust the award for nonecononm ¢ damages to conply
with section 19(9) of this act.

NEW SECTION. Sec. 24. A new section is added to chapter 4.44 RCW
to read as foll ows:

In any action for danmages for injury or death occurring as a result
of health care brought under chapter 7.70 RCW in which the trier of
fact determnes that liability exists on the part of the defendant, the
trier of fact shall, as a part of the verdict, item ze the anounts to
be awarded to the claimant into the foll owm ng categories of danages:

(1) Anmounts intended to conpensate the claimant for:

(a) Past econom c | osses; and

(b) Future economc |osses; and the nunber of years or part thereof
that the award is intended to cover;

(2) Anmounts intended to conpensate the claimant for:

(a) Past noneconom c | osses; and

(b) Future noneconom c |osses and the nunber of years or part
thereof that the award is intended to cover.

NEW SECTION. Sec. 25. The departnent of health nust study the
current health care practitioner disciplinary process and report to the
| egi sl ature no | ater than Decenber 31, 2005.

NEW SECTION. Sec. 26. A new section is added to chapter 48.19 RCW
to read as foll ows:

(1) Wthin ten days of receiving a filing from an insurer for
policies pertaining to nmedical nmal practice for physicians and surgeons,
hospitals, other health care professions, and other health care
facilities for a rate change that equals or exceeds fifteen percent of
the then applicable rate, the conm ssioner shall notify the public on
the office of the insurance comm ssioner's web site of any application
by an insurer for a rate change and provide witten notification of the
rate change filing to any trade association or organization that
represents health care providers and any nenber of the public who
requests placenent on a nailing list maintained by the conm ssioner for
thi s purpose.
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(2) An insured health care provider, the health care provider's
representative, or an association of health care providers, may request
a hearing within thirty days after public notice. The conmm ssi oner
nmust either grant the hearing or determne not to grant the hearing and
issue witten findings in support of that deci sion.

(3) Hearings and other adm nistrative proceedings arising under
this section nust be conducted under chapter 34.05 RCW

~-- END ---
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