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S-3742. 1

SENATE BI LL 6606

St ate of WAshi ngt on 58th Legislature 2004 Regul ar Sessi on
By Senators Roach, Hargrove, Milliken, Swecker and Stevens

Read first time 01/27/2004. Referred to Committee on Governnent
Operations & El ections.

AN ACT Relating to the equal access to justice act; anmending RCW
4.84.340, 4.84.350, and 4.84.360; and adding new sections to chapter
4. 84 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW4.84.340 and 1995 c¢ 403 s 902 are each anmended to read
as follows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply throughout RCW 4. 84. 340 t hrough 4. 84. 360.

(1) "Adjudicative proceeding” neans an adjudicative proceeding as
defined in RCW 34.05.010 and an admnistrative review under RCW
34.05.464. RCW4.84.340 through 4.84.360 and sections 4 and 5 of this
act apply only to the follow ng adjudicative proceedings:

(a) Cases conducted for the departnent of social and health
services, but excluding the division of child support and the division
of juvenile rehabilitation;

(b) Licensing cases conducted for the |liquor control board;

(c) Business and professional licensing cases for the departnent of
licensing, but excluding notor vehicle franchise cases under chapter
46. 96 RCW
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(d) Enployer assessnent and penalty cases conducted under chapters
50.24 and 50.29 RCWfor the enploynent security departnent.

(2) "Administrative review' neans an adjudi cative proceedi ng under
RCW 34. 05. 464.

(3) "Admnistrative tribunal” neans an independent agency that
conducts adjudicative proceedings, as defined in ROW34.05.010, as its
sole or principal duty, to: (a) Review decisions of another agency or
governnental unit; or (b) resolve disputes in which the tribunal is not
a party.

(4) "Agency" nmeans any state board, conm ssion, departnent,
institution of higher education, or officer, authorized by |aw to nmake
rules or to conduct adjudicative proceedings, except those in the
| egislative or judicial branches, the governor, or the attorney general
except to the extent otherw se required by | aw

((2)) (5) "Agency action" neans agency action as defined by
chapter 34.05 RCW

((3))) (6) "Fees and other expenses"” includes the reasonable
expenses of expert w tnesses, the reasonable cost of a study, analysis,
engi neering report, test, or project that is found by the court,
presiding officer, or reviewng officer to be necessary for the
preparation of the party's case, and reasonable attorneys' fees.
Reasonabl e attorneys' fees shall be based on the prevailing market
rates for the kind and quality of services furnished, except that (a)
no expert wtness shall be conpensated at a rate in excess of the
hi ghest rates of conpensation for expert w tnesses paid by the state of
Washi ngton, and (b) attorneys' fees shall not be awarded in excess of
one hundred fifty dollars per hour unless the court, presiding officer,
or reviewing officer determnes that an increase in the cost of living
or a special factor, such as the limted availability of qualified
attorneys for the proceedings involved, justifies a higher fee.

((4y)) (7) "Judicial review' neans a judicial review as defined by
chapter 34.05 RCW

((65))) (8) "Presiding officer” neans a presiding officer under RCW
34. 05. 425.

(9) "Qualified admnnistrative party" nmeans (a) an individual whose
net worth did not exceed two hundred fifty thousand dollars at the tine
the initial petition for an adjudicatory proceeding was filed, or (b)
a sole owner of an unincorporated business, or a partnership,
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corporation, association, or organization whose net worth did not
exceed one mllion two hundred fifty thousand dollars at the tine the
initial petition for an adjudicatory proceeding was filed, except that
an _organi zation described in section 501(c)(3) of the federal internal
revenue code of 1954 as exenpt from taxation under section 501(a) of
the code and a cooperative association as defined in section 15(a) of
the agricultural marketing act (12 U.S.C. 1141J(a)), may be a party
regardless of the net worth of such organization or cooperative
associ ati on.

(10) "Qualified judicial party" neans (a) an individual whose net
worth did not exceed one mllion dollars at the tine the initial
petition for judicial review was filed, or (b) a sole owner of an
uni ncor por at ed busi ness, or a partnership, corporation, association, or
organi zati on whose net worth did not exceed five mllion dollars at the
time the initial petition for judicial reviewwas filed, except that an
organi zation described in section 501(c)(3) of the federal interna
revenue code of 1954 as exenpt from taxation under section 501(a) of
the code and a cooperative association as defined in section 15(a) of
the agricultural marketing act (12 U S.C 1141J(a)), may be a party
regardless of the net worth of such organization or cooperative
associ ati on.

(11) "Qualified party" neans a qualified judicial party or a
qualified adm nistrative party.

(12) "Reviewing officer" neans a reviewing officer under RCW
34. 05. 464.

Sec. 2. RCW4.84.350 and 1995 ¢ 403 s 903 are each anended to read
as follows:

(1) Except as otherwi se specifically provided by statute, a court
shall award a qualified judicial party that prevails in a judicia
review of an agency action and a presiding officer or reviewing officer
shall award a qualified admnistrative party that prevails in an
adj udi cati ve proceeding challenging an agency action, fees and other
expenses, including reasonable attorneys' fees, unless the court,
presiding officer, or reviewng officer finds that the agency action
was substantially justified or that circunstances make an award unj ust.
A qualified party shall be considered to have prevailed if the
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qualified party obtained relief on a significant issue that achieves
sone benefit that the qualified party sought.

(2) The anobunt awarded a qualified party under subsection (1) of
this section shall not exceed twenty-five thousand dollars for the
total request for the conbined proceedings, admnistrative hearing
adm ni strative review, or superior court proceedings. Subsection (1)
of this section shall not apply unless all parties challenging the
agency action are qualified parties. |If two or nore qualified parties
join in an action, the award in total shall not exceed twenty-five
t housand dollars. The court, presiding officer, or review ng officer,
in its discretion, may reduce the anmobunt to be awarded pursuant to
subsection (1) of this section, or deny any award, to the extent that
a qualified party during the course of the proceedings engaged in
conduct that unduly or unreasonably protracted the final resolution of
the matter in controversy.

(3) The chief adm nistrative |aw judge and agenci es whose actions
are subject to an award of fees and other expenses may adopt rules to
i npl ement RCW 4. 84. 340 through 4.84.360 and sections 4 and 5 of this
act. The rules of the chief adm nistrative |law judge nust be adopted
as part of the nodel rules under RCW 34.05. 250. These rules may
include reasonable requirenments for notices of appearances Dby
aut hori zed representatives, requirenents for notices of intent to seek
fees pursuant to this section, and a schedule for hours, rates, or
l[imtations on anounts of fees and ot her expenses presuned reasonable
for the type of adjudicative proceeding. In addition, rules may set a
maxi num total anount including all fees and expenses for specific types
of adjudicative proceedings.

Sec. 3. RCW4.84.360 and 1995 ¢ 403 s 904 are each anended to read
as follows:

Fees and ot her expenses awarded under RCW 4.84.340 and 4.84. 350
shall be paid within sixty days after an order becones final by the
agency over which the party prevails fromoperating funds appropri ated
to the agency ((wthin—sixty—days)) for admnistrative purposes.
Agenci es paying fees and other expenses pursuant to RCW 4.84. 340 and
4.84.350 shall report all paynments to the office of financial
managenent within five days of paying the fees and other expenses.
Fees and other expenses awarded by the court, presiding officer, or
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reviewing officer shall be subject to the provisions of chapter 39.76
RCW ( (
award)) .

NEW SECTION. Sec. 4. A new section is added to chapter 4.84 RCW
to read as foll ows:

When an agency has nmade an offer to participate in an alternative
di spute resolution process, the appellant mnust participate in good
faith or be precluded fromapplying for an award of attorneys' fees or
expenses under RCW 4.84.340 through 4.84.360 and sections 4 and 5 of
this act.

NEW SECTION. Sec. 5. A new section is added to chapter 4.84 RCW
to read as foll ows:

Not wi t hst andi ng RCW 4.84.350, no fees or other expenses nay be
awar ded agai nst an adm nistrative tribunal for actions taken solely as
an adj udi cative body.

~-- END ---
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