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S-4652.1

SUBSTI TUTE SENATE BI LL 6601

St ate of WAshi ngt on 58th Legislature 2004 Regul ar Sessi on

By Senate Commttee on Judiciary (originally sponsored by Senators
Brandl and, T. Shel don, Stevens, Roach, Murray and Oke)

READ FI RST TI ME 02/ 09/ 04.

AN ACT Relating to obesity lawsuits; adding a new section to
chapter 7.72 RCW and creating new sections.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature intends by this act to
pr event frivol ous | awsuits agai nst manuf act urers, packers,
distributors, carriers, holders, sellers, marketers, or advertisers of
food products that conply with applicable statutory and regulatory
requirenents.

NEW SECTION. Sec. 2. A new section is added to chapter 7.72 RCW
to read as foll ows:

(1) Except as exenpted in subsection (2) of this section, a
manuf acturer, packer, distributor, carrier, holder, seller, marketer,
or advertiser of a food, or an association of one or nore such
entities, shall not be subject to civil liability arising under any |aw
of this state, including all statutes, regulations, rules, comon |aw,
public policies, court or adm nistrative decisions or decrees, or other
state action having the effect of law, for any claim arising out of
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wei ght gain, obesity, a health condition associated with weight gain or
obesity, or other generally known condition allegedly caused by or
allegedly likely to result fromlong-term consunption of food.

(2) Subsection (1) of this section does not preclude civil
l[itability where the claim of weight gain, obesity, health condition
associated with weight gain or obesity, or other generally known
condition allegedly caused by or allegedly likely to result from
| ong-term consunption of food is based on: (a) A material violation of
an adulteration or msbranding requirenent prescribed by statute or
rule of the state of Washington or the United States and the clained
injury was proximtely caused by such violation; or (b) any other
material violation of federal or state law applicable to the
manuf acturing, marketing, distribution, advertising, |abeling, or sale
of food, provided that such violation is knowing and willful, and the
clainmed injury was proxi mately caused by such viol ation.

(3) I'n any action exenpted under subsection (2)(a) of this section
the conplaint initiating such action shall state with particularity the
fol | ow ng: The statute, regulation, or other law of the state of
Washi ngton or of the United States that was allegedly violated; the
facts that are alleged to constitute a material violation of such
statute or regulation; and the facts alleged to denonstrate that such
violation proximately caused actual injury to the plaintiff. In any
action exenpted under subsection (2)(b) of this section, in addition to
the foregoing pleading requirenents, the conplaint initiating such
action shall state with particularity facts sufficient to support a
reasonabl e inference that the violation was with the intent to deceive
or injure consunmers or with the actual know edge that such violation
was injurious to consuners. For purposes of applying this section, the
pl eadi ng requi renents of this subsection are hereby deened part of the
substantive | aw of the state of Washington and not nerely in the nature
of procedural provisions.

(4) In any action exenpted under subsection (2) of this section
al | discovery and ot her proceedings shall be stayed during the pendency
of any nmotion to dism ss unless the court finds upon the notion of any
party that particul arized discovery is necessary to preserve evidence
or to prevent undue prejudice to that party. During the pendency of
any stay of discovery pursuant to this subsection, unless otherw se
ordered by the court, any party to the action with actual notice of the
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al l egations contained in the conplaint shall treat all docunents, data
conpilations including electronically recorded or stored data, and
tangi bl e objects that are in the custody or control of such party and
that are relevant to the allegations, as if they were the subject of a
continui ng request for production of docunents from an opposing party
under Washi ngton court rul es.

(5) The provisions of this section shall apply to all covered
clainms pending on the effective date of this act and all clains filed
thereafter, regardl ess of when the claimarose.

(6) For purposes of this section:

(a) "daim nmeans any claimby or on behalf of a natural person, as
well as any derivative or other claimarising therefromasserted by or
on behal f of any individual, corporation, conpany, association, firm
partnership, society, joint stock conpany, or any other entity,
i ncl udi ng any governnental entity or private attorney general.

(b) "Food" neans "food" as defined in section 201(f) of the federal
food, drug, and cosnetic act (21 U S.C 321(f)).

(c) "Generally known condition allegedly caused by or allegedly
likely to result from long-term consunption” neans a condition
generally known to result or to likely result from the cumulative
effect of consunption, and not froma single instance of consunption.

(d) "Knowing and willful violation" neans that: (i) The conduct
constituting the violation was commtted with the intent to deceive or
injure consuners or wth actual know edge that such conduct was
injurious to consuners; and (ii) the conduct constituting the violation
was not required by regul ations, orders, rules, or other pronouncenent
of, or any statute admnistered by, a federal, state, or |ocal
gover nnent agency.

NEW SECTION. Sec. 3. This act may be cited as the conmonsense
consunption act.

~-- END ---
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