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SENATE BI LL 6553

St ate of WAshi ngt on 58th Legislature 2004 Regul ar Session

By Senators Deccio, Keiser, Parlette, Wnsley, Thibaudeau and Kline;
by request of Departnment of Health

Read first time 01/23/2004. Referred to Conmttee on Health & Long-
Term Car e.

AN ACT Relating to health professions disciplinary procedures;
amendi ng RCW 18. 130. 060, 18.130.090, and 18.130.190; adding a new
section to chapter 18.130 RCW and providing an effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW18.130.060 and 2001 ¢ 101 s 1 are each anmended to read
as follows:

In addition to the authority specified in RCW 18.130.050, the
secretary has the follow ng additional authority:

(1) To enploy such investigative, admnistrative, and clerical
staff as necessary for the enforcenent of this chapter;

(2) Upon the request of a board, to appoint pro tem nenbers to
participate as nenbers of a panel of the board in connection wth
proceedi ngs specifically identified in the request. I ndi vidual s so
appoi nted nust neet the sane mninumqualifications as regul ar nenbers
of the board. Pro tem nenbers appointed for matters under this chapter
are appointed for a termof no nore than one year. No pro tem nenber

may serve nore than four one-year ternmns. While serving as board
menbers pro tem persons so appointed have all the powers, duties, and
immunities, and are entitled to the enolunents, including travel
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expenses in accordance wth RCW 43.03.050 and 43.03.060, of regular
menbers of the board. The chairperson of a panel shall be a regular
menber of the board appointed by the board chairperson. Panel s have
authority to act as directed by the board with respect to all mtters
concerning the review, investigation, and adjudication of all
conpl ai nts, al | egati ons, char ges, and matters subject to the
jurisdiction of the board. The authority to act through panels does
not restrict the authority of the board to act as a single body at any
phase of proceedings wthin the board' s jurisdiction. Board panels may
make interimorders and issue final decisions with respect to matters
and cases del egated to the panel by the board. Final decisions nay be
appeal ed as provided in chapter 34.05 RCW the Adm nistrative Procedure
Act ;

(3) To establish fees to be paid for w tnesses, expert w tnesses,
and consultants used in any investigation and to establish fees to
W tnesses in any agency adjudicative proceeding as authorized by RCW
34. 05. 446;

(4) To conduct investigations and practice reviews at the direction
of the disciplining authority and to i ssue subpoenas, adm ni ster oaths,
and take depositions in the course of conducting those investigations
and practice reviews at the direction of the disciplining authority;

(5) To obtain copies of health care information pursuant to RCW
70.02.050(2) that are relevant to a natter under investigation. In the
event there is reasonable cause to believe a delay will result in the
destruction or alteration of such records, investigators may enter the
facility, during nornmal business hours, where the records are |ocated
and i nmredi ately nake copies of the original records;

(6) To obtain an admi nistrative investigation warrant in accordance
with section 2 of this act in the event it is necessary to obtain
physi cal evi dence;

(7) To have the health professions regul atory program establish a
system to recruit potenti al public nmenbers, to review the
qualifications of such potential nmenbers, and to provide orientation to
t hose public nmenbers appointed pursuant to | aw by the governor or the
secretary to the boards and conmssions specified in RCW
18.130.040(2)(b), and to the advisory commttees and councils for
prof essi ons specified in RCW 18. 130. 040(2)(a).
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NEW SECTION. Sec. 2. A new section is added to chapter 18.130 RCW
to read as foll ows:

(1) In the event it is necessary to obtain physical evidence, a
judge of a court of conpetent jurisdiction, and upon proper oath or
affirmati on show ng probabl e cause, may issue warrants for the purpose
of conducting adm nistrative investigations authorized by this chapter,
or rules adopted wunder this <chapter, and renoval of property
appropriate to the investigations. For purposes of the issuance of
admnistrative investigation warrants, probable cause exists upon
showng a valid public interest in the effective enforcenent of this
chapter, or rules adopted under this chapter, sufficient to justify
adm nistrative investigation of the area, premses, building, or
conveyance in the circunstances specified in the application for the
war r ant .

(2) A warrant shall be issued only upon receipt of an affidavit of
a designated officer or enployee having know edge of the facts all eged,
sworn to before the judge and establishing the grounds for issuing the

war r ant . If the judge is satisfied that grounds for the application
exist or that there is probable cause to believe they exist, the judge
shall issue a warrant identifying the area, prem ses, building, or

conveyance to be inspected, the purpose of the investigation, and, if
appropriate, the type of property to be inspected, if any. The warrant
shal | :

(a) State the grounds for its issuance and the nane of each person
whose affidavit has been taken in support;

(b) Be directed to a person authorized by RCW 18. 130. 060 to execute
it

(c) Command the person to whomit is directed to inspect the area,
prem ses, building, or conveyance identified for the purpose specified
and, if appropriate, direct the seizure of the property specified;

(d) Identify the itemor types of property to be renoved, if any;
and

(e) Direct that it be served during normal business hours and
designate the judge to whomit shall be returned.

(3) A warrant issued in accordance with this section nust be
executed and returned within ten days of its date unless, upon a
show ng of a need for additional tinme, the court orders otherwse. |If
property is renoved in accordance with a warrant, a copy shall be given
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to the person fromwhom or from whose prenm ses the property is taken,
together with a receipt for the property taken. The return of the
warrant shall be nade pronptly, acconpanied by a witten inventory of
any property taken. The inventory shall be made in the presence of the
person executing the warrant and of the person from whose possessi on or
prem ses the property was taken, if present, or in the presence of at
| east one credi ble person other than the person executing the warrant.
A copy of the inventory shall be delivered to the person from whom or
from whose prem ses the property was taken and to the applicant for the
war r ant .

(4) The judge who has issued a warrant shall attach a copy of the
docunents in connection wth the warrant and cause them to be filed
with the clerk of the court of the county in which the warrant is to be
execut ed.

(5) In the event consent to entry and renoval of property is given,
a warrant is not required. A witten inventory shall be nmade and
provided as set forth in subsection (3) of this section.

Sec. 3. RCW18.130.090 and 1993 ¢ 367 s 1 are each anended to read
as follows:

(1) If the disciplining authority determ nes, upon investigation
that there is reason to believe a violation of RCW 18.130.180 has
occurred, a statement of charge or charges ((shatHl)) may be prepared
and served upon the license holder or applicant at the earliest
practical tine. The statenment of charge or charges shall Dbe
acconpanied by a notice that the |icense holder or applicant may
request ((a—heartng)) an adjudicative proceeding to contest the charge
or charges.

(a) The license holder or applicant nust file a request for
((hearing)) an adjudicative proceeding with the disciplining authority
within twenty days after being served the statenment of charges. If the

twenty-day limt results in a hardship upon the |icense holder or
applicant, he or she nmay request for good cause an extension not to
exceed sixty additional days. |If the disciplining authority finds that
there is good cause, it shall grant the extension.

(b) The failure to request ((a—heartng)) an adjudicative proceedi ng

constitutes a default((;—wheredupen)). The disciplining authority may
then enter a decision on the basis of the facts available to it.
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(2) As an alternative to filing a statenent of charge or charges,
the disciplining authority may issue to a license holder or applicant
a witten notice of action inposing any sanction authorized under RCW
18.130.160. The notice shall state the reasons for the action.

(a) The applicant or license holder has the right to an
adj udi cative proceeding. If an adjudicative proceeding is requested,
the action will be of no effect, other than to identify the all egations
and proposed sanctions. The license holder or applicant nust file a
request for an adjudicative proceeding with the disciplining authority
within twenty days after being served the action. If the twenty-day
limt results in a hardship upon the license holder or applicant, he or
she may request for good cause an extension not to exceed sixty
addi tional days. If the disciplining authority finds that there is
good cause, it shall grant the extension.

(b) In the event no request for an adjudicative proceeding is filed
within the tine allowed by (a) of this subsection, the action becones
effective.

(3) If ((a—heartng)) an adjudicative proceeding is requested, the
time of the ((heartng)) adjudicative proceeding shall be fixed by the
disciplining authority as soon as convenient, but the ((heartrg))
adj udi cative proceeding shall not be held earlier than thirty days
after service of the charges or notice of action upon the license
hol der or applicant.

Sec. 4. RCW 18. 130. 190 and 2003 c¢c 53 s 141 are each anended to
read as fol |l ows:

(1) The secretary shall investigate conplaints concerning practice
by unlicensed persons of a profession or business for which a license
is required by the chapters specified in RCW 18. 130. 040. In the

investigation of the conplaints, the secretary shall have the sane
authority as provided the secretary under RCW 18.130.050 and
18. 130. 060.

(2) The secretary may issue a notice of intention to issue a cease
and desi st order to any person whomthe secretary has reason to believe
is engaged in the unlicensed practice of a profession or business for
which a Ilicense is required by the chapters specified in RCW
18. 130. 040. The person to whom such notice is issued nay request an
adj udi cative proceeding to contest the charges. The request for
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hearing nust be filed within twenty days after service of the notice of
intention to issue a cease and desist order. The failure to request a
hearing constitutes a default, whereupon the secretary may enter a
per mmnent cease and desi st order, which may include a civil fine. Al
proceedi ngs shall be conducted in accordance with chapter 34.05 RCW

(3) If the secretary nmakes a final determ nation that a person has
engaged or is engaging in unlicensed practice, the secretary may issue
a cease and desist order. In addition, the secretary may inpose a
civil fine in an anount not exceedi ng one thousand dollars for each day
upon which the person engaged in unlicensed practice of a business or
profession for which a license is required by one or nore of the
chapters specified in RCW 18. 130. 040. The proceeds of such fines shal
be deposited to the health professions account.

(4) If the secretary nmakes a witten finding of fact that the
public interest wll be irreparably harned by delay in issuing an
order, the secretary nmay issue a tenporary cease and desi st order. The
person receiving a tenporary cease and desist order shall be provided
an opportunity for a pronpt hearing. The tenporary cease and desi st
order shall remain in effect until further order of the secretary. The
failure to request a pronpt or regqularly schedul ed hearing constitutes
a default, whereupon the secretary nmay enter a pernmanent cease and
desi st order, which may include a civil fine.

(5) Neither the issuance of a cease and desi st order nor paynent of
a civil fine shall relieve the person so practicing or operating a
busi ness without a license fromcrimnal prosecution therefor, but the
remedy of a cease and desist order or civil fine shall be in addition
to any crimnal liability. The cease and desist order is conclusive
proof of unlicensed practice and may be enforced under RCW 7.21. 060.
This met hod of enforcenent of the cease and desist order or civil fine
may be used in addition to, or as an alternative to, any provisions for
enforcenent of agency orders set out in chapter 34.05 RCW

(6) The attorney general, a county prosecuting attorney, the
secretary, a board, or any person may in accordance with the |aws of
this state governing injunctions, maintain an action in the name of
this state to enjoin any person practicing a profession or business for
which a license is required by the chapters specified in RCW 18.130. 040
wi thout a license from engaging in such practice or operating such
business until the required license is secured. However, the
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injunction shall not relieve the person so practicing or operating a
busi ness without a license fromcrimnal prosecution therefor, but the
remedy by injunction shall be in addition to any crimnal liability.

(7)(a) Unlicensed practice of a profession or operating a business
for which a license is required by the chapters specified in RCW
18. 130. 040, unless otherwi se exenpted by law, constitutes a gross
m sdeneanor for a single violation.

(b) Each subsequent violation, whether alleged in the same or in
subsequent prosecutions, is a class C felony punishable according to
chapter 9A. 20 RCW

(8 Al fees, fines, forfeitures, and penalties collected or
assessed by a court because of a violation of this section shall be
remtted to the health professions account.

NEW SECTION. Sec. 5. Section 4 of this act takes effect January
1, 2005.

~-- END ---
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